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Corp., 656 F.2d 120 (5th Cir.1981). De­
fendant c:laima plaintiff cannot satisfy the
latter two requirementa bec:ause the undis­
puted evidence before the MSPB revealed
that he was not qualified for any of the
seven positions open in OPR, and because
it is undisputed that, of the four individuals
that plaintiff claims were preferentially
transferred out of EPD prior to the RIF,
two were over 40 and two were under 44),

thua demonstrating the absence of age dis­
crimination.

[8] Defendant's contentions are flawed,
however, in at leat two respeetl. Fint,
whatever the undisputed eviden~ before
the MSPB, that evidence hal not been put
before thiI court. Rather, defense counsel
baa limply attached the opinions of the
MSPB to the motion for summary jud,­
ment, u well u his own UDaworn declara­
tion, PUl'BuaDt to 28 U.S.C. f 1746, that the
recitation and aeeount of teetimony given
by witn.... before the MSPB let out in
defendant'. motion aDd reply brief ia, to
the ben of counsel'. Jmowledp, accurate
and correct. This court'. ~iew of plaiD­
tift'. claim before the MSPB, however, ia
tU 1UWO. NGbtm P. UtI,UtI Sta,., 668
F.2d 667 (9th Cir.19'78). While the court
IDAy coDlider the admiDiitradv. record
when relevant, a pant of .vmmary iudI­
ment bued OD the factual flndinp of the
MSPB pnaidiD, ot&iaI and the factual
reprel8DtatioDl of clef.... COUDM1 would
effectively deny pJaiDtitf btl riPt to a tU
MtJO hearin,. Second and more important­
ly, the euence of pJaiDttff'. ADD claim ia
not that the RIP wu carried out in a
dilcrimiDatol'1 fuhioD, but that the eventl
prior to the RIP wen improper. For tma
re&IOD pJaiDtifl'. claim eanDCJt be neatly
analyzed accordiDI to the framework set
out in WiUiG.".. "" o.ural Molon Corp.;
whether or not pJaiDtitf wu quli&d for
any of the I8V8D vaeaneieI ill OPR after
the RIP ia euentiaDy immaterial to bit
claim that Warren Bullock tranaferred him

of. DefadaDt'1 iepre.atatioal would, If -=cepe­
eeL aepte plaiDUff'l cIaimI CODCel'1IiDI the pref.
enDtial pn-RIP traDIfer of certaiD employees
out of EPD. HIs allepdoaa CODCII D1DI bla own
traaIfw to EPD would aevertbeIeII coadDue to
remaiD viable, bowewr. ..... the court

to EPD with the knowledge that that divi­
sion's daya were numbered, and with the
intent and purpoae of getUn, rid of him.
It is true that plaintiff hal offered little
evidence other than hiI own belief in 8UP­

port of this claim, but defendant's repre­
sentations concerning undisputed testimo­
ny before the MSPB do not negate that
claim, or so impugn it that this court must
enter summary judgment in favor of de­
fendant.4

Accordingly, for all the foregoing rea­
sons, it is this lit day of July, 1987

ORDERED that defendant's motion to
diamiu count I of the complaint be and it
hereby ia denied; and it ia

FURTHER ORDERED that defendant's
motion for summary judllMnt u to count
II of the complaint be and it hereby is
granted.

tJN1TBI) STAT18 01 A...nca, PIa1Dutf,

Y.

WDI'B&N 8LBCI'8IC COMPANY,
INc., .. aL, .,......

ClY. A. No. 8I-Ilft.

Unitllcl .. Dlltrtet Court,
Dimict of CohunbiL

Sept. 10, 198'7.

Motiou weN m.ct MekiD. removal
from antitrut CODMIlt decree of tiDe of
buaiDeu lWtrictJoDl impoMd OD relional
telephone~ The Diltrict Court,
Harold H. Grwne, J., held that: (1) under
the decree, ~trietioDi could be removed
only on afftrmadve abowiDI that regional

IDUIt 10 to trill OD tIU Iaaw dIim. IDd becaUie
plaiDdff Is eatltW to ,. 110M» review Oft hia
ADEA c:1aima ID ...... die court declines to
p'Ult defeDdaDt .'m....., .t-wdaznent on the pr0­
priety 01 the~ 01 e:enaiD EPD employees
jUIC prior to the RIP.
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the beneficial effect of permitting the R.
gional Companies hereafter to make deci­
siona with respect to substantial segmenta
of their business without day-to-day in­
volvement or supervision by the C<>urt.W

Sec:ond. One of the core restrictions of
the dec:ree prohibita the Regional Compa­
nies from providing infonnation services.
The Court is retaining that restriction ins0­
far as it involves the generation of infonna­
tion content, for the same reaIOn that it is
retaining the other core restrictiODl. If the
Regional Companies had the authority to
sen information in competition with other
providers of these serviceI, their control of
the networks esaential to the diatribution
of that iDtormation would live them the
same ability to diacrimiDate apiDat com­
petiton u they have with reprd to inter­
excbaDp ..me. a:od the manufacture of
telecommUDieationa equipment."

That doee not meaD, however, that the
public must be deprived of the reYOlutioD­
arr cbaDpi that are pouible if iDforma­
tion, iDlteId of beiDl tr'lDlmitted 0D1y by
eurreut methoda,- caD alIo be made avail­
able to YUt numben of eoDaUJDerI iD.ItaD­
taDeoualy by meaDI of the telepboDe net­
work. Other utiou-FraDce in puticular,
but a1Io Japu a:od Grat Brit:aiD-bave
experimented with tueh aD iDDofttive UN

of the telephone 1)'Stem, with 101M couicl­
erable IUeeeu. The PreDcb Teletel l,stem
-which may for PHI- purpoMI aerve u
.a rou,b pidI iD tbia reprd-bu 101M
three mi1JioIl IUbIeriben &Del ia ued to
supplJ to theM tubIcriben jm'M'Jiate ac­
cell to about 4,000 iDdIpeudeDt ..me.
supplJiDc apeeifIe iDfOftD&t:ioa 1lpo1l re­
qua. in aucb tieldl u bankiDl &Del broker­
age, 1hoppiD, (aftiJabiIitJ &Del price), travel
(Jehedulea &Del NIeI'fttiDaI), ticketI to en­
tertaiDmeut IDd lportiDa eventa, employ-

3M. Put IX. """..
D7. hftV.........

.. 4 b7 coatac:t1n•• public Ilbnry. tbroucb
tM IUiJI. 01' b7 Idvaace aubIc:ripdoD to ODe of
the alstI.. iDformatioD terYiceI.

ut. S. Put V1L .",..

J-. hft vm. .....
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ment availability, lanlU&le inatZ'Uc:tion
governmental noticee, schedule of meetin~
of uaoeiatiODl, reprinta of newpaper and
magazine artiel., aDd othen.

The C<>urt baa concluded that the apparw
ently competing intereatl-prevention of
monopolization of information services ver­
sus broad availability of such services to
the public-QJ1 be reconciled by severing
for decree purposes the generation of infor­
mation content (whicll will remain prohibit­
ed to the Regional Companies) from the
tranamiuion of information services (which
the Reaional Companiee will be allowed to
provide).-

The Court will aecordin,ly lift 10 much
of the information aervic:eI restriction aa
preventa the Rqional Companiel from eon­
ItructiD, and Operatin, a aopbiatieated net­
work iDtrutruetare" that will make poe­
sible the tran,miuiou, on a lDaIIive scale,
of information ..me. oriIiDated by oth­
en, directl7 to the ultima... eoaaumen.NI

No one caD kDow with certainty whether
thia revolutioDarJ IDIUI of tJ'aDImittin,
UHfu!, readiJJ..ftiJable information will
find aeeeptaDee in thia eouna, to the same
extent .. it baa eJMwbeN. Bui the Court
beHeve. that it ahoaJd do what it lerit­
imately CUI to toetlr the availability of
such a .....

'111e d.edIioa8 made ... continue to
advucI the objecti,. of the dIeNe u the
Court WIdentood them n. it approved
that decree iB 1" IDd ill ita. nliDp tince
then: (1) the eMabBabment ill till teleeom­
munieatiolll iDdutrJ fit coaditiou of fair
eompetitiou, freed from of the heayY hand
of monopoly; (2) the proteedou of the pia
of UDivenal ..me. &Del of reuoDabIe rau.
for thOR wbo could DOt othitwile afford
telephone ..... &lid (I) the eaeovap
ment of iDDovatioll, to till tDd that the full

MI. In ordIr lID ,...,. dda lDlonDIdaD ill usa-
ble fonD,~ eaa-11D'I"I wtIl .. NqUire, u
now. I c:ompIea PBX lID UIIICftIDbII aDd receive
it. or evea a fta.Il..8IdIId COIIIPU* IermiDal:
they will oaIJ MId lID baw wbI& Is called •
"dumb ta"1IIiD&r.... ........, '''''IpIIl1ive in­
strumeDt tbaa cauW be lOW bodl b7 tile R.ecioo­
a1 ComplDilllDd bJ IlIOn COIlVIDtloul retail­
en.
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CharI. F. Rule, AetiDc Aut. Atty. Gen.,
Barry Groumy, Chief, Comm11Dicationa
and Finance Seedon, Nanq C. GarriIon,
Asat. Chief, Commuicationa and FInanee
Section, Edward T. Band, AlIt. Chief, For­
eign CoJDJDel'Ce Section, Ben Giliberti,
Atty., Antitruat Div., U.s. Dept. of Justice,
Washington, D.C., for U.S. Dept. of Jus­
tice.

John D. Ze,., Jim G.ICiIpatric, Francine
J. Berry, !akinl Ridp, NJ., Boward J.
Trienens, David W. Carpenter, Chiearo, Ill.,

u.s. Y. WESTERN ELEC. CO., INC.
Cite .. 673 f,.lupp. 525 (DJ).c. 191'7)

13. MonopoUei $:D24(l5)

Congressionally declared goal of uni­
versal telephone service could be legit·
imately taken into consideration in dete1'"
mining whether to maintain line of busi­
ness restrictions on regional telephone com­
paniel pursuant to antitrust consent de­
cree. Communications Act of 1934, § 1, 47
U.S.C.A. § 151.

14. Monopollel "24(5)
Consideration of policiel embodied in

the Fint Amendment in promoting diversi­
ty of IOUl'CeI of information was appropri­
ate in antitrust action in determining
whether to maintain line of businell re­
strietiona in conaent decree, preventing pro­
vision of information servicee by regional
telephone companies. U.S.C.A. Conat.
Amend. 1.

15. CoftldtuUonai Law e-tO.l(')
Conaent decree entered into in anti­

trust cue, prohibitinl regional telephone
companiea from enPlinI in information
semcee busiDeu, did not conatitute an in­
frinpment of the compam.' Flnt Amend­
ment righta. U.S.C.A. Conat.Amend. 1.

II. Monopollel ~11)
Court in antitrut suit could properly

conaider the probable deleterioUi effect on
Americ:an foreip trade of removU1l line of
buain... reatrietioDa on relional telephone
compaujee.

17. Monopo'" e-t4<1I)
Removal from antitrut consent decree

of restriction on rqional telephone compa­
nies partieipaq in "unrelated buain....."
was warranted.

9. Monopollel $:D24(5)

Record in proceeding on motions to
remove line of businesl restrictions on re­
gional telephone companies, contained in
antitrust consent decree, did not warrant
removing restriction prohibiting regional
telephone companies from manufacturing
or providing telecommunications products
or manufacturing consumer premises
equipment.

10. MonopoUes "12(1.3)
Under antitrust law, serious competi­

tive concerna are raised even when relative­
ly small market shares, for example as low
as seven or ei,ht percen~ would be fore­
closed as a result of leveracinl of regulat­
ed monopolies into a related but unregulat.­
ed market.

11. MonopoU. "U(11)
Record. in proeeediDl on motiona to

remove line of buaineu restrictiona im­
posed on regional telephone companies aD­

der antitrult COllleDt decree, did not war­
rant removinl prohibition on the compa­
mea' Providinl "iDtormation aenicel," de­
spite contention, inter alia, thai pvem­
ment recuJationa would .uffice to curb dia­
crimiDation apinat putati't'e competiton,
but 10 much of the restriction would be
lifted as would enable the rePmaJ compa­
nies to acquire aDd operate the infrutrue­
tun DeeeI.U'J for trllllmillion of ''video­
ta" iDtormation ..me. pnerated by oth­
en, without autboritJ to market content.­
hued iDtormation MrViceI, and in connec­
tion thenwith, compaDiea coaJd offer
"White Papa" but DOt "YeDow Papa"
direetorJ aerricea in e1eetzonic form. Com­
mUDic:ationl Act of 19M, I 204(8), .." U.S.
C.A. I 204(8).

11. IIoaopoUea .-14(11)
In enforcement of antitrut IaWi

tbroqh maiDtaininl 1ine of buiDeu zoe­
strictiou on reIional te1ephoDe companies
PlU'luaDt to couent decree, COUUJDer pro­
tection, includinl protection apiDIt unrea­
sonably hilh ratel, wu an appropriate con­
cern and not contradictory of antitruat
prindplea. Clayton Act, I 5(b)(2), 1& U.S.
C.A. I 16(b)(2).



338. Tbere an DOW OIl the marbt It reuoaable
priceI such by DOW commoapllc:e feaNrel U
raideDdal telepboaa tbM an able to IDeIDOIi.ze
dozeDa or InmdredI 01 dUfeeDt pbo... aum­
"" ....-11

.. WIleD the 811I~ JDODOPOl1 bIld fall
coat:roL it rtIfuIIIl to .... lt1 to CIIIIo
IWDII'I, ar to JIII'IIiIt..,.. to lID tbem,
PleUrrtDa to c:barII ..... ill the ......bar.
hood of $5-7 .. IIIOIIIIl ar IlION, fw • taW ill,
say thirty yan, 01 .,.. S2,000. Today. ret.
pboDe iDIIrumaItI caD be pun:hueII ill reWI
.... ewrywben fw 125-30 ... up. IWD if
aew inIIrwDIatI wen pun:hueII from time to
time. the total COlt would IdIl be ,. below the
"neod1n. reDIal f...

u.s..... WESTERN £L&c c c
CIte.6n ' ..... as • 0 .. IN • 601. ...' . (1).D.c::. lW7)

telephone ina~enta is down dramatiQ1.. fact that then ill 110 lev 1 1&'
Iy." More ~portantly, competition baa when one of the partic:ipan:h::1 field
brought about lDDovationa in telephone fea- sailable fraDehiIe on the ioal lin.~~
tures on a scale and variety unknown be- one else may touch without ita permiaai::
fore di.vesti,ture.At While co~p~ts about By direction of the decree itaeIf, the re-
that divestlture and the ensumg mconven· trieti laced th Re' nal Co
iences have by no means ceaaed, an under- s. ona p on e .g10 mpa-
standing is beginning to emerge that these ~ea may be removed ~nly if. these compa­
temporary dislocations are a necessary ~Ies dem~D;I~te that theJ'e 11 no sUb8t.aJ:1­
price for what the newly competitive mar- tial poulbility that they could use thell'
ketplace can achieve. monopoly powers to impede competition in

. . the markets they seek to enter." The de-
It IS the, attempted de8~c:tion of that cree reats on the premise that the incentive

careful deSIgn that the motiona now before and the ability to act antieompetitively ex.
the Court are all about. Almoet before the isted in 1984 when that d tered
ink was dry on the deeree, the Recional . ecree wu en ,
Co . "--- to .. tb _t of ita and the question before the Court there-mpamea ~.au see.. e remo.... I' n1 ",...t.__ • th....:.....:.. Tb U __ ha t.._.l Lore 11 0 Y WUWWlCr eventa m e three
re8wnowvDa. .. eA.A.O~_ ve n-.a some . tb ha _t..__ ed .
SUeceA, in that they have tended to cause ~ean.l1Dee ~n ve ~g that Sltua-
the pubtie to forpt that theM companies, tiOn. . EaentiaDy three typeI of changes
when still put of the BeD Syatem. partic:i- are claimed to bave oecurred.
pated widely in anticompetitive aetivitiee, Fint, it ia araued that the 1oea.I monopoly
and that, were they to be treed of the bottleneeb bave been either wiped out or
reetrietiona, they could be apected to reo lubltaDtiaIly eroded. However, by the
sume antieompetitive pneticel in ahort or- finctiD, of the Department of Juatiee'l own
der, to the det:rimeDt of both competitors expert, th.. bott1eDecka IN ,ti1110 perva­
and conaumen. Regioaal Compuy claiJna live that onlJ ODe in ODe million telephone
of within, only to participate with otben uaen ia able to bypua theDa to communi­
in 1001 diataDee IDCl other NItrieted bui- cate with hiI ultimate cuatomerl on his
n.... on a level playiq tIeJd obieun the OWD; the remamm, 999,999 UMn remain

ill the moaopoUldc coatroI 01 t&e ...... bin; teIepboMI tbM .... the Iu& number
ComplJli_ wbich. u Dead It ppo 5Il~.... c:a1led wu:d it is DO Ioa8Ir bar. ceJluIar pboaes
prw, were able bIidaIlJ to raiII m- rata How- for~ IDd ......."Y I.lII; cordleu
eYW. u • CODIIqUeDCI of public IIId pboDel; iaICnuDIDII tbIl caD be iJuCNcted by
repIaIary~ 1oclII1'MeI vote. (..... ill III 1UtioIDObde) to call • certain
role oa1y IIiPd1 cIurtaI- c:ur..- ,...wbiJe lDdIWIuaL ... or IlUIIIbIr: aDd IDUl1 others.
1011I dl_ace r.- "ODd..... tbIIr ........., PuaJW wtdI tIM OIP ..... of equipmeIlt
decU.. ladled, __ l"IIUl...,. C'!!lMIIJm'........ tbM provtdII ICC IFI'I1iJII1 to the tel-
turaed local .... iDc:z_ requMI ill the fIN phaae UM'. __ .. bIIaI produced aDd
half of 1917 lII&o ... rtductWaI we" S92.6 IDUUt.ed _ ill ow-- ill the oppo.
mjllfog. O:N••"..nfan.IUW", A....- 24. lite cUrecdoII: 01 tbIm cUIpIay tbe caller's
198'7. It 30. number before tbe NCIIMr bat beD lifted; oth­

en~ • cIiId.Dc:dw riDa wile • call is
r.ceiYed froID • IIUIIIM~ deefr'tect
u worthy 01 priaI'tIJ~ IdIl otben
autocuttalIJ black caUl from penau with
whom tbe pboae'. OWl*' cIoee DOt willa to
speak. For tIM lint time ilia tbe IIMDdoD of
the te1epbaDe, m- cIevicII 1ft rIl'III'1IIDI COD­

trot to the u..umeat. OWIIIR froID .,.., ....
maD, unweIcoaIe reI.Id-. or ewa cnckpot who
may dedde to call It ., hour of tbe day or
IliIht-

It it sun!)' DOt • caUIdcIeaot dM& tbeIe fea-
tureI, aDd IIUIIl7 man, haw bIolMDe available
since the Bell1llOllOPOb wu eaded by divesti·
ture &ad compedtioa bepD to reip in tIM tel.
commwlicatiou IllU'btpIace.

I
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requesU for iDdtricIuaI waiwn of the line of
buIiDeII rt*Iicdoaa prior to Court lCdon there­
on be trulIferred from die Department of Jus­
tice to tbe Federal CommuDic:adonJ CoIDJDis.
siolL 'l1wa modoIl baa sIDce beeD withdrawn.
and it wiD tbeaefore DOt be dedcled or dbcusIed
bereiD.

L For a deKrlpdGa of lOme of the ctn:umstanc·
es IUI'1'OUDdIDI the Depu1ment's about face that
led to the 1956 IItdemeDt, .. AT .. T, 552
F.supp. at 135-31. The Department of Justice's
c:banp of poIIdoa ~tIq la that settlement
WII partially rapoDIible for die enactment of

I
B(JCkgrou1Ul

The present controversy had ita genesis
shortly after World War II. At that time
the government became concerned about
apparent violations of the antitrult laws by
the Bell SJlteJD,1 and in January 1949, an
action wu brou,ht apinat that System by
the Department of JUitice which lOught,
amonl other thinp, the separation of tele­
phone maDufaeturin, from the provision of
telephone aervice. The lawauit wu settled
seven yean later under cireum.ltaneea
which, in the opinion of the Antitrust Sub­
committee of the HoUle Committee on the
Judiciary, indicated the presence of political
and other corrupt influencel. S. Report
of the Antitrust Subcommittee of the
HoUle Committee on the Judiciary on the
Consent Decree Propam of the Depart­
ment of Jutice, 88th Cone., lit Sea., Jan­
uary 30, 1968 (Committee Print).·

.. On December 9. 1916. AT • T flied • motion
requestiq that die responsibility for sc:reeninI

u.s..... WESTERN ELEC. CO.• INC.
Clte.673 F.Supp. W (DoD.C. 191'7)

The Court invited interested perSons and the core restrictions-Part III, Interex­
organizations to intervene in this proceed- change Services; Part IV, Manufacturing;
ing and to file responses to the report and and Part V, Information Services. The
the motions, and the parties as well as the next two sections provide additional infor­
intervenors were given the right to file mation on the removal issue-Part VI,
additional memoranda and replies.· A total Regulation; and Part VII, Current Anti­
of some 170 organizations and individuals competitive Activities and Publie Policies.
availed themselves of the opportunity to Two sections deal with what may be re­
intervene. In addition to submissions from garded as non-core restrictions-Part VIII,
AT & T, the Department of Justice, and the Information Transmission; and Part IX,
seven Regional Holding Companies (herein- Non-Telecommunications Services. The
after referred to as the Regional Compa- last section, Part X, ia the Conclusion.
Dies),I lengthy and thoughtful memoranda
were also filed by competitors or potential
competitors of the Regional Companies,
representatives of state iOvernmenta and
state and publie regulatory bodin, consum­
er organizations, labor unions, trade auoci­
ations, and others.

The Court received a total of about three
hundred brief., totalliDg lOme 6,000 pages,
including oppoeitions, resPODJel, replies,
and faetual appendieel, and it heard oral
argument for three daya from attorneya
representing the partieI. the Regional Com­
panies, and the major grou.- of inter­
venors. Thia Opinion and the accompany­
ing Order diapoee of an the current contro­
versies involving the retention or removal
of the line of buaineu restzic:tfou.· The
Opinion ia orpnjzed u follon.

There are two introduetory aeetioD8­
Part I, Background; ad Part U, Standard
for Removal of the RemietionI. The fol­
lowing three aeetioDI addreu apeciflealIy

refer bereiD boIb to tbe Bell~ Compa­
nies aDd to the 1teIioaal HoldiDI Compulies II
the 1teIioaal CompuUeI. s...DOte 5. infr&

.. S. lJrritM .,., ". AmIrica~ Co..
719 F.2d 558. 564 II. 6 (2d CIr.I983)• .-to dMtiMJ,
465 U.s. 1101. 104 5.a. 1596, 10 L Bel 2d 127
(1914).

5. Tbe parties aad otben haw a1Io referred to
tbae ftrmIlI RHCI, Bell CompudeI, or Operat­
iDI~n_ III coalormit'J with the Court's
policy to .'VOid. to the areat poIIible, initials
aad expiJlliOlll DOt comprebealible to the unin­
itiated, it wiD refer to die firma II die 1teIi0nal
CoaIpmUa, to the local opendJII firma II the
~ Compu1el ra&ber thaD the BOCs. and
to the judpnent ill this cue II the decree rather
thaD the MFJ.
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at least c:onceivabIe that the fCC, poIIibly with
a mandaIe from the Coacr will .. ita way
cleal' to addrIII dda prob IbauJd it aawne
substantial sipifk:aDcL

325. Some haw Pl. It_, ..... Computer and
Business EquipmeDt Manufacturers Association
at 21, that ter'JDfnetion '" tbiI Coun of the
waiver Procell coWd remit ill m. RUne of •
ifeat number of sepan&e antitrust suits
tbrouput the 1aDd. For the reuona stated.
the Court does DOt believe it likely that many
meritorioua antitrult ICtioaa will develop.

u.s. y. WESTERN ELEC. CO.• INC.
Cite u 673 F..Iapp. 525 (D.D.c. 191'7)

non-telecommunica- large amounts in this area than in telecom.
munications-related marketa.

In the opinion of the Court, while the
issue is by no meana open and shut, the
balance of factors favors the removal not
only of the restriction itself but a180 of the
conditions heretofore attached to restric­
tion waivers. That balance is achieved in
part by several public policy or coat-benefit
factors (Part VII-B): (1) the waiver pro­
ee•• with respect to this non-telecommuni­
cationa field placet a substantial burden on
Regional Company planninr and decision­
making; and (2) tbia proc:esa involves the
Court on a fairly sipificant scale in Re­
gional Company bum.. deciliona when
the tiDal outcome, at leut thua far. has
always been the iuuance of a waiver; and
(3) if the restrictioD itaelf baa become obso­
lete, the retention of conditlona becomes
somewhat WU"t&1iatic:.

Absent weirbtier competitive c:onaidera­
tiona than are pl'lltDt here and now.SM it is
appropriate, therefore, that these eompa­
nies be freed of detailed judicial oversight
of their deeiliou. There ii, of coune,
independent phibophical utility in a depar­
ture of a judicial body from the adjudica­
tion of matterl that are not likely to
present IUt..taDtial problema in terma of
compliance with the antitrust ta.....•

For theM reuoDI, the Court will remove
the restriction emboctilcl iia MCtion II(D)(3)
of the decree on the tDt1'7 of the Rerional
Compani. into- DOIHeleeommunications
venturn. CouilteDdy with that deciaion,
the four conclitiou heretofore impoMd u
part of put -men of the aeetion II(D)(3)
restriction wiD a1Io be diuolved.

respect to entry into
tions markets.

It seems fairly clear that the restriction
itself may safely be removed purSuant to
section VUI(C) of the decree. Almost all
of the parties and intervenors that have
addressed the section Il(D)(3) issue have
concluded that there is no substantial risk
that Regional Company participation in
non-telecommunications business would
permit leveraging of exchange monopo­
lies.= That eonclusion is also supported
by the experience that, followinr review by
the Department of Justice and the Court,
every one of the waiven requested in this
field wu granted.

More problematical is the crou-eubtidi­
zation issue that the Court sourbt to ad­
dreu in part by the c:onditiona it attached
to the waivers. There is no qu.tion but
that the removal of the restriction on entry
of the Regional Companies into non-tele­
communications markea does raise the
concern that their operations in these mar­
keta will be subsidized by revenu. extract­
ed from the rates that are heiDI paid otten­
sibly for local telephone service. Indeed,
as diaeuaaed in Part vn, partieu1arly pp.
581-83, IWpnI, notwitbltaDdinr various re­
strictiona and conditiou, IUch diversiou
appear to be takinl plaee even DOW.

AI apiut this eontiDum, problem mat
be weirhed that (1) then iI tittle demand
from potential c:ompetiton for retention of
the restriction; aDd (2) the relative paucity
of joint and common co.-ta between ex­
chanp operatio. and 1lOIHe1ecommuniea­
tiona venture8 renders it more diftic:ult to
Cl'OIHut..idize on & contiDuiq buw in

32S. s.. ..... Nadoaal AIIociIdoll oI ....tory
Utility CoauDiIIioDen. ."."..". bport QfI 1M
~H~ c....., J"....."..... at 5
(Sept. II, 1916); .... W..,. E1IIctric Co.,
S92 F.5upp. at 153-

324. There is, to be sure, a1Io the IOmewbat
more amorphous risk that the Reponal Compa­
aiel. ill tbeir zeal to dlvftfy, wiD aePect the
relatively pedestrian, repIatecl telepboae opera­
tiODl, and concentrate their resources and man·
aprial ski11I iDIteId upon more~ al·
beit more specuJatiw, ""!.MII. opportunities.
At least oae of the UIUa1 waiver c:ond1tiona was
deaipel to deal with this i-..e. However, it is

,.

r
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to cross-subsidization between the Bell Sys­
tem's regulated and its unregulated activi­
ties that "[0]ver the last fifteen years, the
Federal Communications Commission has
both recognized and attempted to come to
grips with this problem .. , but its experi­
ence has not been a satisfactory one and it
has not been able to establish standards
and implement them" (Tr. 9347-48). ~
fessor Melody further stated. in response
to questions by counsel for the Department
of Justiee as to whether regulation could
be made effective 80 as to prevent the
anticompetitive practices he had described,
that it was "very clear on the bu. of ...
the entire history of the FCC'I attempt to
deal with the problem, that there • no way
to come to gripe with the problem opera­
tionally, that AT " T'I monopoly power,
whieh extends far beyond the aeope of the
FCC in terms of ita regulation, createl a
situation where there • jut limply no hope
that this could ever be effectively done [by
regulationf' (Tr. 9612-18).11

Similarly, Dr. NiDa CorDell. another
government witneu, teltified that lhe had
analyzed the effectiven.. of replaticm for
achieving effeetive competition in the tele­
communicationa industry from aD economic
perspective, and lhe had eoneluded that "1
don't think regulation eaD aebieYe effective
competition iD the incIuItIT' (Tr. 1(841).
In her opinion, repJation is puticaJarly
weak in an area auch u teleeommUDiea­
tiona where the pMe of teeImolociea1
change is very fat (Tr. 108&8-69).1.

13. AccordiDI to the~ the fCC "bu un­
dertabD • mIIIiw iDYeldpdoa •.• aDd it bu
attempted to .....bUIb aDd Implement IIaDdIntI
that wauIcl euble it to Judie aDd to ........ on
this bail [bu&) liter ... tweDiJ ,.... of cry­
illl tbe fCC bu DOW far aU iDfeIda aDd pur.
poea. ill my j'laclpw:at, .... ~ OIl the tuk"
(Tr. 9353). ProfIllOl' MeJo4y ap1eined in lOme
detail why the relatiYeIy ...n FCC .. wu
unable to peaetnIe to the ead aad in the aee:a­
sary depth the volumf"CNI aDd complex Bell
System studies, suppcx1iaI pI'OII'aIDI. computer
pr'OIr'UIU, aDd raw da&L

14. Other witDellel, aDd voIuml ......... documenta­
ry material. supported tbeIe CODCluIloas.

15. lD the witDell' opiDioa. telecommunications
reauJadon is iabeready iDeffective bec:aUle
"many different services, 01' ••• variadons on a
type of service ... can be satisfied by the same

Significantly, even the two officials who,
as heads of the FCC's Common Carrier
Bureau for the fifteen yean between 1963
and 1978, had been in charge of the regula­
tion of the Bell System during that period,
agreed with these assessments. Thus,
Walter Hinehman, who was chief of the
Common Carrier Bureau from 1974 to
1978, said that "1 didn't feel that ... we
were at all effective in ... controlling com­
petitive practices or creating an environ­
ment for really full and fair competition"
(Tr. 10469-70), and that, for a variety of
reasons, there was a special regulatory
void with reaped to the Operating Compa­
nies (Tr. 10475)." Benwd Straaaburg,
chief of the Bureau from 1963 to 1973,
coneurred, teltityiDl that the Commission
had a limited budget; that it had to rely to
a large extent upon the Bell System to
supply it with teclmieal information; and
that ita expertise to go behind the Bell
System's reprelentationa wu a1Io extreme­
ly limited (Tr. 17812).

Bued upon thia and other evidence, the
Court concluded followinl the cloae of the
Department'I ease, and in aeeordance with
the &rIUDIenta preHDted by the Depart­
ment,1. that "the Commiuion is not and
never baa been capable of effective en­
forcement of the !aWl governiDl AT "T's
behavior," and that aecordin,ly AT " T
had been able to violate the antitrUlt laws
in a number of ways ov.. a lon, period of
time with NIpeet to iDterucbanp seme­
.. l' and the proearement of equipment.
AT et 1, 552 F.Supp. at 168, 170, and nne

fadllties wbJcb •.. 1adI to • WIrJ biIb dqree
of wbat are t.-med common COltS of operation.
and one 01_ ...... problema in retWation is
~ haw to Ploped, dJluibute aDd at·
tribute me- CDIDIDOIl CGItI to various III'Yk:es'"
(Tr. 1(489).

,6. Departmem of lU1dce MemonDdum dated
Aueuat 16, 1911, at 46-47, 125 Do ., 161~2,

281-82, 285. aDd 374.

17. For tecbaic:al re:uou. what is popuJarly
known as 1011I dIItIace Ia'Yice II refaled to in
the decree aDd will be refaled to bereia u
interexebaqe..moe. lD,....,han. service
does not include 10D1 cI1aaace call1DI that takes
place within • LATA. For an explanation of
that term. .. pp. S40-41. iII(N.

-----------------------------------
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[1'7] Section II(D)(8) prohlbitl the Re­
gional Companiel from "provid(ing] any
other product or service. except exchange
telecommunications and exchange access
service, that ia not a natural monopoly ser­
vice actually regulated by tariff." AT~ T,
552 F.supp. at 228. nua catch-all restric­
tion prohibita the companies from partic­
patina in uUDl'8lated busin...." in which
they milht have the ability to obtain im­
proper eompetltiTe advantages by leverage
ing their eontrol over the local monopolies.
[do at 196 Do 2f7.

Unlib the eore reatrictiona, the section
II(D)(3) prohibition wu aot impoHd on the
buia of any lpecific evidence of anticom­
petitive activity in non-telecommunieatiol1l
marketa by AT A T or ita lubiidiariel, nor
could it have been: by virtu. of the 1956
consent decree, the BeD S,.tem wu not
engaged in non-teleeommunieatioaa busi­
nesa enterpriael. Section II(D)(3) rested
instead on the propoeition that, when an
entity with • lipiftcaDt teleeommunica­
tiona monopoly enten lOme other, competi­
tive busineu, there ia both an incentive and
an ability to act antieompetitively. The
restriction aIIo reflected the notion that, by
limiting the Recioaal Companies to tradi­
tional local excbMp ..me:-, the goal of
the provision of eftlcient, economieal tele­
phone service would be furthered. Wut·
ern Electric Co., 592 F.Supp. at 855-08.
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in interpreting it, and in pusing upon m~ generated by others in the manner and to
tiona and other requesta from the parties. the extent deaeribed above. However, in
Further. as there stated, notwithstariding' light of the not fully complete desc:riptions
the contrary views of the Regional Compa- in the record of the various ingredients
nies and the Department of Justiee,m the that are necessary to an information trans·
Court baa no doubt of ita authority to con- mission system, juxtaposed against the
tinue to do so, where there is no inconsist- need for precision (see pp. 596-97, supra ),
eney with the antitZ'ult laws or the factors the parties and interested intervenors are
underlying the approval of the decree as invited to submit proposed orders, aecom­
expressed in the Opinion which effected panied by memoranda, consistent with this
such approval. Opinion, detailing the necessary ingredi·

Accordingly, the Court will, in the enta with greater particularity.
preaent context, once &pin take into ac-
count valu. in addition to thoM ltemming
exclusively from an environment free of
antieompetitive activity, in thia cue the
benefitl to the American public from ex­
panded, intelligent, widely available infor­
mation seme. tranlmitted through an in­
frutrueture operated by the Regional
Companiee. The diT.titure of the BeU
S,.tem. and the decree which broUCht it
about, were not men eurciIeI in abltnet
reuoniD,: they bid u their fundamental
pvpoee the promotion of competition in the
telecommunieationl market, to the end that
the American public, iDeludiD, the Ameri­
can eonsumer, milht benefit from today'l
and tomorrow'a telecommunications tech­
nolol1 in thiI infonnatiou &po

The wide dfuemiDatioD of information
..me- ia a U, izlINdieDt in tbat delign.
A. indicated, the 1NDeh information ser­
viceI ICheme permita iDdmdual citIIeDI to
seeun an enol'lD01ll number and variety of
informatioD ..me. with ... and at rea­
IOnable eaR. While the two uatiou are
not comparable ill 1D&Il1 other wa,.. they
an .an1J not dilaimiJar ill reprdlng as a
poeitift value the ..... of the citiIenry to
a vvietJ of IOU1'CtI of iDformadoD. To the
exteDt that thiI objectlY. can be promoted
through a reJuatioD of the information
serviceI reatrictioD ill the decree along the
1m. outliDed above, the Court ia prepared
to do 10.

For the reuona ltated, the Court will
exempt from the information tenieea re­
Itriction the tranlmiuion of information

Jlt. Tbe Depu1meDt bu, boweYer. acknowl·
edpd the 1epdmacy of a COItobeDeftt taL S.

p. 581. supr&
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of anticompetitive activities by those in con­
trol of those monopolies.II

In its Opinion explaining the decree,U the
Court stated that proceedings addressing
the continuing viability of the line of busi­
ness restrictions

should be governed by the same stan­
dard which the Court has applied in de­
termining whether [the restrictions] are
required in the first instance. Thus, a
restriction will be removed upon a show­
ing that there is no substantial possibility
that an Operating Company could use ita
monopoly power to impede competition in
the relevant market.

AT et T, 552 F.Supp. at 196 (footnote omit­
ted).

The rationale for a particuJar restriction
may ceue to provide a sufficient buia for
continued applic:ation of that restriction, if,
as the Court stated in 1982, the Regional
Companies loet their "ability to leverap
their monopoly power into the competitive
markets from whieh they mat now be

a. s. lhtitMl StIIta v. W.,.". E1M:trie Co., 592
F.5upp. 846. NO Do 51 (D.D.C.I9M): oral ......
JDeDt 01 I.... P. Deavtr OD bebaIf of the 0.
partmeDt oIll11tice ('1a • .,., .......... the
l'eItrictiou are limply die oppaIite IkIe 01 the
diveldture c:oiD, they are In iDtepal put 01 the
diwstiture aDd proceed OD pnciIely the same
theory dial diwstiture proceedI on'") (Tr.
25179).

M. Varytq YiewI have bem expi 11111 d bJ die
pIU"IieIaDd iDteneDon coacerDiDI the manin.
01 secdoa VIn(e). To the aIeDt that the laD­
JU&ae 01 that provWoa~ apIaaatloa
tbrouIb ita biItory aDd purpoIeI .. well .. the
cimJmst.aae:es SUI'J"GUIIdIDI ita iDdUIIoD la the
decree. the Court Is ta • mare adnataaeous
poIidoa to provide such apleaedoal tbaa is
uaa1IJ true la CODIeDI decree situadoDI, for
tnenI reMODIo

FInt. UD1ib la the tJpaJ CODIIIlt decree
cue, tbia decree WII flied att. aImaIt all die
sublraDthe mdeDce of aDept aadtruIt viola­
tioDI bM bem ........ to the C4urt. ratber
tbaa ta lieu of the tUIDI of ftideDce. Compe.
15 U.s.c.. 16(b)(2). Secaad, 1IDUb ta die typi­
cal COIIIIDI dec:ree cue, die Court CODdueted In
eldeDIiw TuaDey Ad pn:l ceediDi ta die coune
01 wbidl it beard both OD priDcIpIe aDd on
IaacuaIe from maay sources, iDcJucIiDI die 0.
putmeD& 01 IUIdce. AT • T. aDd the chief
a.ecutiws 01 sewnI 01 the IOOQotO be eat>
IiIbed~ CoIDpUlies. TbIrd. unUke la
the typic:aI CODIeDI decree cue, wilen the Court
simply ratifies .......... upOD bJ the
..... the Court ben WII the autbor of MCtion

barred." Id. at 194. It was anticipated
that this would occur when technological
developments eliminated the Regional Com­
panies' local exchange monopolies or when
substantial changes occurred in the struc­
tures of the competitive markets. The
Court observed that, upon the happening of
such events, the need for the restrictions
might be fundamentally undermined. Id.
Accord, 592 F.Supp. at 868-59, 868; 627
F.Supp. 1090, 1098 n. 26 (D.D.C.1986).

(1) It is important, however, to note
preci.lely what it is that section VIII(C)
mandatee. That provision places a direct
burden upon those who request a removal
of a line of busin.. restrictions, for it
mandates that any such petitioner muat
mGk4J G ,howiJlf· that there is no sub­
,tGntiGl poaillilitr that it rould use its
monopoly power to imtHU competition in
the market it seea to enter. As the under­
lined lanlU&l8 indicata, a Regional Com­
pany will not be relieved of a restriction if
it makes no IhowiDl at an,. or if it merely

VIn(e), the .,., pnMIioa It iuue in the
preleDt pnl oeer'i"l Fourth, the Coun provided
la 1912 In ateDIiYe coatemponaeoua explan.a.
tion of the cIecree (AT" T, ...",., 552 F,Supp. at
131), wbk:h DO ODe bat quesdoaed u an author·
itadw iDterpretadoD.

2L An)'OIIe auempcua, to 0W'I'tUnl one of the
raartcdoDa ploped, bean • particularly heavy
buI'dea of the III'ODI iDtereII of Iitipnts
aDd the public la the fIDaIltJ of Judlments.
Mally eateI1W. Ippeer to haw made crucial
~ deciIIoIII aDd iDwIted millions and
evea biJJiou 01 doIJan ta reliaDce on the
JI"OUDd ruIeI atab1llbed uu. .a. by the line of
~ I'iICIictioDa. S. Rapoue of United
T~ IDe., It 10. wbich claims
to have iDw:Iaed narIJ $2 bUIloa "lD re1iance
on the COIDIDitmeDt tbIl the BOCa would not be
allowed lato die iDterelu:baaIe market 10 10111
.. they couJd impede compedUoa." This kind
of DOt uanuoaabIe reIJuM:e ta u,bt 01 the
~ of die cIecree Is • fIldOr supporti.q the
propaIItioD tbIl the rtID'tcdoas IbouJd not be
u,btly 0¥eI'tUI'Ded.

26. 1buI, the .... CompeD1el are in enor
when they approech the '-Ie u Ii'Iet'a1 of
them do. 1M pp. 5~5, btl,. u If If the Coun
hIId the obUpdoa to ...... ta • fresh bal·
anc:inI of c:ouicIeradons in the same manDet'
U would be doDe la • new Intltr'UIt Ktion. or
"eft further from the truth, .. If the particular
restriction bM to be affIrmatlve1y juatifled in
this procee"'Jn. Tbe ratrk:tloDl have already
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ty to engage in anticompetitive behavior,
this introduetGry content must be strictly
limited to (1) the display of a welcoming
page and (2) provider listings.

A welcoming page could advise the con­
sumer of the billing arrangement that wu
established for a particular infonnation ser·
vice, and it would provide for the prompt
entry of the code or the name of the de­
sired infonnation service provider. Nei­
ther of these should cause any competitive
problema.

A provider listing could. for example.
contain in addition to the providers' name.,
addre..., and telephone numbers, their
bUlinea, product, or service categories.
With thia information u a databue, the
Regional Companies could establilh aya­
tema which would allow the coDlumer to
search in any of th.. eategoriea. The
companies might wish &lao to crou-refer­
enee the names of the providen, their
codes, and the like. Such a crou-referenC8
would not only give broader expoeure to
the varioUi available providen but it would
also facilitate coDlumer aeceu to the sel'"
vieea.

However, service menua, which lOme of
the Relional Comp&Diel are seekiDg, are in
a different catelOry. Kenu of iDfonna­
tion aerviceI and optloDl witbiD thOle ser­
viceI are the euential meau for navipt­
ing about that I,..tem. that ii, for directing
the coDlumer in ita UN, luch U in obtain­
ing or traDlmitting the deaired iDformation
or in performiq certaiD traDlaetiona.
Menu are a matter of editorial control,
specifieally tailored by the particular infor­
mation provider, aDd U IUch they tend to
be clOlely interrelated with iDtormation
content. If the Rqional Companies could
tumilh such menu, there would be a
breach in the boundary between informa­
tion servic:ea neecIecl for truamiuion that
only iDaipifieantly affect conteDt, and

3U. s.. ..... VIA Commenll at 10.

3U. Yellow Pqe.type IdvertiIemencs transmit·
ted aDd publisbed electronically could easily be
updated weekly or even daily, aDd on this basis
they could &ad DO doubt quickly would compete
directly aDd on favorable termI bodI with cur·
rent-cype newspaper 1dvertiIementa. and with

those that do constitute content and accord­
ingly establish opportunities for anticom­
petitive conduct. On this basis, the provi­
sion of the menu service cannot be permit­
ted consistently with the basic structure
and purposes of the decree.

G. Electronic Directory Service
Several intervenon claim that the provi­

sion of electronic direetory services by the
Regional Companies is a necessary coms»
nent of the infrastructure. and that it, too,
should be permitted..III

The basic rationale advanced in support
of thia auertion is that the conaumen will
become better acquainted with videotex
services generally through use of the ,elec­
tronic directoriea. That rationale, while it
does contain a rraiD of truth, it not ade­
quate to support removal of the monna­
tion servicee restriction with reepect to the
provision of electronic directory services
generally.

The Relional Companies are curnntly
permitted to compile and diatribute uYellow
Pages" directories. If they were alao al­
lowed to provide their electronic counter­
part, they would plainly bave the incentive
and ability to dilc:rimiD&te both against
competing providers of directory services
and agaiDat the publishers of claaai1ied and
other advertilements."J

As the Court indicated in 1982, with re­
spect to the prohibition OD eleetronic pul>
lishiDg by AT & T, it iI too euy and too
tempting for a comp&D)' engaged in both
the generation of information, whether p0­

litical or commercial. and ita tranlmia.ion,
to dilc:rimiD&te apiDat competitors who
lack the ability to exerciIe the tranlmiuion
function. In view of the timHenaitive na­
ture of mOlt IUch material, dilerimination
activity by a Regional Comp&Dy could prof­
itably include the practice of giving priority
to ita own publilhiDlI, and that of using
for its own eneil information learned in the

those who would \!II the new information net·
work to publilh their own electronic advertise·
ments. Altboqb. for the re&IODI stated. Re·
iional Companies c:aDDOl be permitted to enter
this market. there is DO reason why others­
whether or DOt they are DOW iD the publishinc
busineu-<Ould DOl do 10.
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ers, US West also insists upon treating the
current proceeding as if it were a new
antitrust action in which no judgment had
ever been entered.M

(3) In view of the fact that what is
before the Court is not a new antitrust suit
in which the plaintiff would have the bur­
den of proof, but requests for changes in a
decree that became (mal several years ago,
these contentions can only be characterized
as frivolous. It is plain that collateral at·
tacks on such a decree are inconsistent
with the law of the case rule,JT and equally
plain that section VIII(C) does not require
fulI·fledging proof of a new "antitruat inju­
ry," but that it speaks only of. a "substan­
tial possibility" that a Regional Company
"could" impede competition.

More fundamentally, there is not the sli­
ghest indication in the record surrounding
the negotiation or the approval of the con­
sent decree that, absent the moet substan­
tial alteration of market conditions, a judg­
ment that was to end over thirty yean of
strife in the telecommunieationa induatry
and to establish new conditiona to IOvern
that induatry thereafter, wu to be di8­
solved with respect to one of ita two critical
elements immediately or almoet immediate­
ly after entry.-

"must make a sbowiDc'" becauIe, it is claimed,
the provision applies 001, to "the peddODiq
SOC,- not the Depu1meDt. EveD the Depart.
ment of JUItic:e does DOt make IUCh • claim. In
any event. if the lanl"'. reUed on by BeD·
South does not apply to the DepmtmeDt of 1u­
tiee, that Deplrtment may pedtion for a cbanp
in the decree only UDder the more riItJ Swift
standard.

36. US Well Reply Memorandum It 1-17.

37. D.TMDrio Y. u;u.,. 519 F.2d 911 (5th Cir.
1979); .. 18 C. WrtPt, A. MiDer. B. Cooper,
F-..J 1'NI:f:k» 4IUl~ I 4478, at 788
(1981). AI MCI aptly obIerveI (ltepIy It 5):

Tbe fUJ,.:lelMDtaJ~ 01 the Depan.
ment'l and IeIloaal CompaieI' effortI to
reUtipte priDciplesl1rady ftDaIly redved in
this cue miIbt be more Ippuent If AT • T 01'
MCI rapoDded with a lilt 01111 tbaIe ruUnp
they fOUDd diIIppointiq and wIIbed to reUd·
pte at this time u welL MCI, at I.... would
be pleued to uk the Court'l reconsideration
of a nap of ruUnp belinnin. with the size
of the LATAI (.. lhtitMl SItIta Y. Waum
E1M:tri& Co., 569 F.5upp. 990. 1003-1001 (0'».

The Department of Justice goes to some
lengths to refute AT &: T's point that it
agreed to the decree so as to prevent litiga­
tion and other controversies regarding the
leveraging of the monopoly power, and
that the Court should not unnecessarily
cause the revival of such controversies.3t

In one sense, the Department is entirely
correct. Restrictions may not be main·
tained solely or at all to avoid controversy.

However, the Court cannot help but re­
flect that one significant reason for the
Bell System's agreement to enter into the
consent decree was its weariness with con·
stant controversy in the courts, the Con­
greu, before the FCC, and before local
regulators, and its willingnell to trade
those controversiea about monopoly bottle­
neekl for an ability to compete in the inter­
exchange and manufaeturing markets ·~th·

out beiD, burdened with the very kind of
competition from monopolists that it was
jut abandoniD,. SH, ..,., AT &: T Com­
mentl at 7-8; eoD, 1M 1hGl 01 the Centu·
rv, at 300-02. The Bell Syatem could not
know, and lurely did not expect, that the
word of the UDited States Department of
Juatiee would be rood only for as long as

C.1983», and endlq with NYNEX's acquisi­
tion of • c:oadItioaaI interest in Tel-Optik (sa
Unital .. Y. W.... E1M:tric Co.. Civil
Adioa No. Uo4192 (D.D.c. Aua. 2. 1986»
[Avai1abJe OD WPSI'LAW, DCT database].
But mID wbeD limited to ... that have not
prevtOUlly been raolved. this prCl ceedinl is
suftlc:feadJ. CGlDPIa.

.. CIaiJDI to the COIlt:I'aI'7-dI the restrictions
were juaI&ed or inteDdet' to apply only immedi­
ately after dMldtun. .. ..... Southwestern
BeD ConmwJta .. 2; Pc:C CoaIlMDti at 4-are
10 devoid 01 ..... ad facIual support that. were
it DOt for the filet tba& tbere appears to be no
pracdc:a1 way to IGI't out • few statements out of
IIWIY, ad the further fact tba& IIVefI1 auer­
tioaa 117 otben IN UbwiIe c10Ie to or below
the acceptable liDe, IaDCtioas UDder Rule 11.
Fed.R.Clv.P.. would have been impoMd. Su
alIo W",.". EIM:trk Co.. 569 F.5upp. at 1090 n.
139. when the Court referred to the successful
invocatioD 01 lICdon VDJ(C) u "an event. if
ever" it sbouJd come to palo

39. Depu1meIlt of JUIdce Responte at 2G-23.
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tion sent or received, and neither requires a
specific amendment of the decree, or poses
a threat to competitive parity.

The generation of characters that appear
on the terminal screen constitutes an echo­
ing of conaumer·generated keystrokes for
the purpose of confinning successful recep­
tion as part of the transmission function.
Although it is asserted by some that provi­
sion of this type of service could affect the
content of the information sent or received
-for example when the format of the in­
formation provider's computer application,
which UHI color u a neen.." component
to the interpretation of the meaaare sent, is
chanled so that the receivinl terminal,
which baa only a Uhi,hliCht" and "shade"
capability and no color capability, caD re­
ceive that m....re in a meanmlfuJ man­
ner-the decree to which luch a tranlfor­
mation could affect content is inJubltan­
tial. In the judlDlent of the Court, per­
formance of thia function by the Relional
Companies will not create any lipifleant
opportunities for anticompetitive conduct.

If the Relional Companies are permitted
to provide theN aerviee., much of the need
for sophiltieated hardware and IOftware at
the UHr'1 end of the lyatem othenriae
neeeuary for the achievement of acceu to
information aervicel would be obviated:
the network itlelf would be performiDc
functiou otherwiH performed by the
user's more IOphiatic:ated computer.

2. Add.,... rraulotiotl
ThrouCh addreu traDalatioll, the COD­

sumer will be enabled to UH an abbreviat­
ed eode or sipal prorided to him in order
to aceeu the information service provider
in lieu of dialiD. the telephone number of
the deIired provider.- TraDalatiola of the

307. In the Preach VAP. cbiI terYlce coaa..a of
the tnllsJldoD 01 a mDllDCMUc code into the
telepDoQl number 01 the daired iDformation
senice provider.

.. While it bu beea arpaed by lOme that the
1teIIoaal C4mpuQes are entitled to provide thit
servtce even DOW UDder the decree AI part of the
penDiJlible "fOlWU'diDl or roUliq" fwsctions
of "IaformadOIl ace-." ,...sectlOIl lV(D of the
decree, the Court bas coDCluded ocherwbe. par.
ticW.rly UDee sec:doa lV(F) prohibits interex·
chaqe routiDI- Mcord1nIlY, the lepllty of the
performaac:e of thU fuDction will require an
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consumer's request for service in this man·
ner would obvioualy facilitate accessibility
of the system. Performance of this func­
tion by the Regional Companies likewise
involves only a minimal manipulation of
content, and it, too, po... no significant
risk of anticompetitive conduct.-

3. Protocol Conversion

Protocol conversion facilities undertake
electronic translation in order to facilitate
the communication between infomation
service providen. They perform this task
by altering and reeonfilUrinl message con·
tent at the madline level, for example, by
converting the uynchronoUl lirnaIa that a
..dumb" tenniDal linda and receives to the
more efficient X.2S packet lilJl&1a. Proto­
col conversion semeel are elMntial, low­
level network support Iyltema. Huber Re­
port at Table IS.10.

Proviaion of th... conversion functiona
by the ReIioD&l Compania is neeesaary to
take advantap of the decraHd trans­
million coati described above. AI there
noted, independent providen would not
have the iDcentive to diapene the conver­
sion facilities on a wide bail lince such
diapersion would increue their packet
switched tranlmiuion co.ta.-

Protocol CODvenioD, then. ia a key infra­
structure component neeeuary to the de­
velopment of a mau-market for videotex.
Some simple forma of protocol Proeeaainl
do not involve any chanpa in form or
content of the information Hnt, and their
perfonnance by the Recional Companiea
poses no risk whatever~ However, a s0­

phisticated and effective lyatem of infor­
mation tranlmillioD requirea alIo that the
network perform thole protocol convenion

appropriale III1IIIldmem of tile decree. In aay
event. provilioa of tbla servtce by the Recion.al
CompuU" ill CODjuDc:doD with the ocher infra.
stnJc:tUre COIDpOQIDtI dac:rtbed bereiD. is a nec·
esu.ry compoaeDt in the pr'O\'iIioD of aD impe­
tus for p-owtb 01 a IDIIIomarbt for videotex
services.

309. Umited d1Jpenion would DOC only preclude
the possibility ol decreued tnumiuion cosu.
but it would abo coftltriet the traIIIpU'ency of
communicatioll betweea tbe con.sumen and
providers.



u.s. Y. WESTERN ELEC. CO., INC. 537
Cite u 673 F.Iapp. 525 (DoD.Co 19I'7)

that question unequivocally in the affinna- Dr. Huber's findings to the contrary. AI­
tive.44 most all the parties and intervenors other

[5] First. Most of the Regional Compa- than the Regional Companies themselves
nies contend that they do not retain their acknowledge the continued existence of~
monopoly power over the local bottlenecks. gional Company monopoly power.41 The
For example, US West argues that it lacks Department of Justice, for example, does
bottleneck monopoly power because there not urge removal of the restrictions on the
now exists substantial consumer bypass." ground that the local exchange has lost its
Ameritech goes to some lengths to attempt bottleneck characteristics; to the contrary,
to demonstrate that competition has re- it concedes that the exchange services con­
duced the Regional Companies' market tinue to be monopolies, and that the Re­
power: it points to the existence of compet-
itive alternatives for the switching and pri- gional Companies continue to retain their
vatization of telecommunications systems, monopoly power over "the local exchange
end user purchase of switches, and a dimiD- bottleneck."" AI explained infra, these
ished pool of monopoly revenues for IUbei- aueumenta are correct; the Regional
dizing competitive producta and aervicee." Companiea do retain that power over the
Ameritech Commenta at 12-14; .. (l,UO local bottlenecka. and there ia little "by­
Bell Atlantic: Commenta at 12-14; Bell- pua" of their .witchea and clrc:uita.
South Commenta at 3'1-38; and U S West
Comments at 40-41.41 The exehanp monopoly of the Regional

Companiea baa continued because it is a
There is no basis for any of theee claimI,

and no serious effort is made to undermine natural monopoly.· Local exchange com-

oM. In makin, thiI and otber determJDatiODl, the
Court bas fully considel'ed the Iepl and factual
submissions of the parties and iDterveDon. On
the fads, it neceuerily relied to • considerable
extent upon Dr. Huber'. aceUeat and tborouIb
study. -n.. G«Nlaic N«wori:: 1911 R."r Oft
CompctitilJfl ill 1M r..,... I".",." altboulb
it did DOt acne with all 01 his coDClusioas.
However, other expert opiDions have a1Io been
considered, the weiIbt beiDI pwa to them obvi­
ously dependin, upoa such fKtan .. the specif.
ic kDowledp ol tbe puticuJar iDdlvicIuaI and
the detailed or CODC1uIory cbaracter ol the affi·
davits aDd otber a-pen. .. the cue may be.

ConsidendOll ol me affIdniti aDd ocher ma­
terials revealed cIifferenca iD empb,si, and
even differences ia uItimace optaioaI, but on
molt iIIua critk:al to the Court'. decisions
there is • IUI'PriIinI amount ol ..-ment on
the IClUIl~ .. diId.,dshed from arpament
or coDClUlions drawn from the fIIdI.

No party. or iDIeneIIOr bII Ill. red that a
formal evideDdary beIriDI be bekl-quite the
conavy, ......... us Well Reply Memorandum
at 6 Do 3-ud ill. tbk~I... wbicb in a
seue is • coatiDuadoD of me 1'uDDIy Ad pro­
,eectin.. and wbk:h iIlwIftIlOIDe 175 different
pu1ia and I.Dt.erveDon. with • wide variety of
intereICI for poIIible n,m!nedoD aad c:roa-ex­
amin.don purpoICS. that woukI in any event
have been bodl inappropriate and impractical.

45. Memorandum of April 27, 1917 at 139-43.
Bypua is deemed to nile when • telephone
CUItOIDer is able to reach thole with whom he
wisba to communicate without the use of the
faciUda of • RePonal Company or itl equiva­
lent in the territoria serviced by independents.
All of these local facilities, both thole of the

RePonai CompaDla and thole of the indepen.
dents. are eDCOmpllued in the .-era! term "10­
c:al ncbenp curter,- 01' LBC.

.... AI IbowD in Pm1 VIl-A-2, iItfrw, statistica
indicate that the RePonai Companies have
probably IUbRcflwd their competitive ventures
with JDODOPOly reveDUeS eYeD in the three yean
since divestiture, aad eveD tbouIb their entry
into competitive buS- E TET bII tbuI far been
nee rII rily relatiwly IIDID.

.7. US W". report oa ."... (Appendb Tab
31) is forced to reropl.. bowew:r. that those
whom it reprdI .. bypMIinI tbe R.eaional
Compmliel are UIinI tboIe compaies u the
"pipe tbrouIb wbicb data 01' wice is traasmit­
ted- (po 5), IIIIll dIM eYeD the tnfBc of • CUllOm­
er who baa ......-s bia tnfBc aad UIes PBX
swiu:biDI .,... is carrted OWl' "relatively
few" ReaioMI Compay ICCeII 1lDa (p. 68).
S. tWo pp. 5~9. i1r/N.

.... Even IOIDI ol the llePoaa1 Companies do on
occuioa caacede the ni..... olsuch power.
Ameriteeh 1teIpoaIe 1& 10-11; PIdflc: Telelil
Further Commenll at 1~16, 29: Southwestern
Bell Rapoue at 9.

.... Departmeat ol JUltice 1teIpoaIe at 15: sa
'llso letter dated October 2, 1986, from then
Assistant Aatomey Geaera1 DouIIu H. GinsbW"l
to Repraentadve Jolm D. DIqeI1, Chairman.
HoUle Committee on Enav and Commerce. at
12.

50. s.. Heariq before the Senate Committee on
Sclenu and Transportation, 97th Conc.. 2d Sesa.
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whether information services would be ac­
cepted by both providers and consumers on
a sufficient seale to render it economically
feasible as well as socially useful.2M In­
deed, no one could ever know the answer to
these questions unlesa legal obstacles to
the provision of the services are removed.

After considering the subject in some
detail and with great care, the Court hal
become convinced, first, that, if the authori­
ty of the Regional Companies is carefully
limited, the risk of antieompetitive action
by these companies, while not insignificant,
is, on balance, outweighed by other coDlid­
eratioDl ('N infra); second, that the broad
seale and the reuonable coat criteria neces­
sary for a suceeuful sYitem can be met
only by permittinl the ReaionaJ Companies
to provide the neeeuary infl'utruc:ture
componenta for efficient videotex services
on an intellated buis;" and third, that it
ill probable that a well-run, adequately pub­
licized syatem could pertonn a uaeful ser­
vice, and that it mi,ht attract a sufficient
number of lubeeribers 10 that it could oper­
ate on an teOnomieally IOUDd buis.-

E. An ECOfIOfPIicGlir Sov1ld Sr'''''''
It the Relional Companie8 operated the

key infrutructun componenta, the ex­
peDJe auoeiated with the provilion of vid.
otex could be redueed lubetantiall)' and the
..me:. tbemle1vel would be mon readily
aeeeuible. S. AtfJdant of Dr. AlmariD

2M. Americ:aD N....... PuN'...... Auocia-
tiOIl be11eves that IUds .-ric:eI baw blollomed
wbeMver ODe or more of the foIIowtDt factors
bM ,.....aed • wiD' by the market to
pa)' for the..w:e: (1) for bJIbly cur-
real iDfonDIdoa: (2) • for auaoawed,
iDteDIiw IeU'dIeI IIDODI Iarp UDOWltl of in­
daed material: IDd (3) • aeed to IDaIlipulate
iDfonMdoa. mathema11c:a1IJ or odIIrwiIe. u
well U to obcaiD iaformadoa. ComJnenta at 21.

297. Tbe abiUtJ of the ..... Compui_ to
eDPII in low-&nel MlWOI'k fta:dou OD aD
intep'aIed bull, IUlCb u thole deKribed below.
would rault in more effldeDt proviIioD of thoee
seMca by decreuiDa the COIl aDd lDcreuiDI
the acceuibillty of thoIe.-vices. 1'hiI, in tum,
could falter • IDUI market for videota servic­
es.

2M. Tbe CODIeDIUI to that effect reaches all the
way &om U SW-. • RePouI Company, to the
AmeriCUl Newspaper PubUahers AIIociation. a
pubUlhiDa UIOCi.doa.

Phillips submitted on behalf of U S West;
Affidavit of Profeaaor Jerry A. Hausman
on behalf of Pacific Teleeill. More specifi­
cally, the data indieate that Regional Com­
pany ownership of "gateway" facilities
similar to French VAPs would deereaae the
coat of providing videotex.

Gateways ZIt would pennit the conver­
sion of the asynchronous signall that an
inexpensive "dumb" terminal senda and re­
ceive. to more efficient X.25 packet sig­
nu. Since asynchronous transmission is
much more expeDlive and much slower
thaD X.2S packet tranamisaion, wide disper­
sion of the ptewaya would decrease the
duration of asynchronous tranlmiJaion and
hence overall tranamillion coata. Such a
reduction in tranamiuion COIta may be ex­
pected also to reduce lubitantially the COlt
of the videotex ..nice to the consumer,
and the increued demand renerated there­
by presumably would, in turn, increase the
number of infonnation voieel available to
the public.-

POIIibie alternativ.. are not limilarly at­
tractive. If the ptewaya did not perfonn
these conversion tunetioDl, they would
have to be performed either by the individ­
ual termiDaJa or by the various providers of
infonnatioD. Conversion by the tenninall
would nec:euarily iDc:reue licnificantly the
required IOphilticatioD aDd conaequently
the COlt of tbeIe termini"" If proepective

Not ewryoae ..... of count. For example.
ADAPSO .... that the FreDCh experience is
maniniJ_ ill AmeriCUl cerma. aDd that the
United StateI hu ewIl DOW the worId'l Iarpst.
mOIl IUCCIIIfuL !DOlI sopiU.iClted iDformation
services iDduIUy. ComIMDII at 46-48. Wheth­
er or not that .11rI 'lM"t 11 conect-&Dd this
dependa primIriIy upon whM 11 beina counted
and how-there would appear to be DO quesdon
that more efflcieDt cUltrtbutioll of the services
would sipUftcaDtIy lDcrllll their availability
and hence their UMlu1De&

299. As UIed bereia, the ta'1D -pteways" II limit·
ed to flCiU_ IiIDUar to the Preach VAPs. that
are dacribed below. It does not iac1ude other
facilities that UDder other c:in:um••ncw may be
included witbin the rneaninl of that term.

300. If the netWOrk itle1f performed certain pte­
way services, eYeD small data bate provide"
could afford to compete In the information ser·
vices market.
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Some of the Regional Companies, while

conceding that residential and small busi­
ness users cannot do without the Regional
Company monopoly bottlenecks, assert that
this is not true with respect to the large
users.57 As the Huber Report conclusively
demonstrates, however, that is just not so.
The Report notes that even very large pri­
vate network customers still employ far
more switched (i.e., Regional Company) ac­
cess lines than dedicated (i.e., private) ac­
cess linea. Huber Report at 3.44-3.46. As
the Report further found:

Usen' requirementa for a bundle of local
and interexchange services can make any
diBcrete focua on alternative high capaci­
ty systems misleading. Control DWf' a
Bingk, AHfttiGl~ 01 'MttDork, ewn
a Buminglr I1MII aM compGrativelr
i~1HJ OM ..• mor give LEC,.
[i.,., RIgiofuJI CompGflia] 'account
control, , that is a guaranteed foot in the
door with large cuatomen, a window on
their buaineu, and the power to iDliat on

57. s.. ....' Be1ISouth Commenta at 31-31; Bell
Atlantic Comments at 1~13.

51. Tbe broIMfenin. CO"IUIDpdo1I 01 electroaic
equipment, for "ample, does DOt reduce the
need for RePmaI Compay tnn smlMi011 ..­
vices; it may IlCtUaIly iDa..., it. s.. Com­
menta 01 IDdepeD;Ieat DaIa Coamnmlcadoaa
Mulufac:turen A.IIocladoa. at 11-19.

59. 1'beIe teebDolop:al cIeftJopmeDtI form the
buts for Dr. Huber's coacluIIoIl tMt the a­
cbaDp aetwork is beIDI tnDIformed from •
"pyramid'" to • -JeDd_e'" aetwork. Huber Re­
port at l.2. 1.6. Acc:ordIDc to Dr. Huber. in •
pynmicl aetwork, there Ire re1IdveJy few
switcbes that In U'I'aDIId ill • \Wtical bier­
archy. 'l1da wrtic:al I'WitdIbII aetwork was
predk:lted OD the .1' IIdlJ earlier ecoDOIIIic
rea1lty that.· ". _ "., apt.." ....
the tID trw_I....... die local~
~ IIIllI • boetIeDec:k JIIOIIGIIOly OWl' ..

try iDeo the aetwort ..... tMJ coatroIIed the
pteway IWitcbeI. Ia. IN f ,lic aecwort, ae­
c:orctiDI eo Dr. Huber. the IIUIDber 01 IWi1cbeI
aad coaaec:doal betw... tbeaa .... much pat­
er.'" couequeDt1y the pI'OC''''DI aad CODtrol
fuDcdaallre deceDIraIbed. Dr. Huber ICCOI'd­
iqly coac1uded that tI'UIIformadoa to podesic
aetworb will be due to the dec:reue ill COllI of
swttehiDc aad pre ce....D. brouabt about by tech­
noiop:al iImoYadoa. Huber 1t.eport at 1.2-1.6.
A pocIeIic network erodes bottleneck control,
be c:onteDdI, because, in CODtrut to the pyramid
wbk:b could IUppclI1 only • IiqIe iDtep'ated
provider of teIecommunlcatiou services. it can

dealing directly with them (emphasis add­
ed.)

Huber Report at 3.45. And Dr. Huber
further concluded that fully forty to fifty
percent of large business customers' pay­
menta for private networks are attributable
to acceS8 provided by Regional Companies.
Report at 3.46-3.49, Figure IX.30, Table
IX.3l.

To be sure, the Department of Justice
and Dr. Huber refer at lOme length to
technological developments,II particularly
the emergence of a leodesic network.1I

However, they both acknowledg~as they
muat-that the leodeaic network does not
now exiat, aDd that all these developments
will, it ever,- iml*t the ReJional Compa­
nieI bottleneck control only in the future.II
Department of Juatice Report at 42-43;
Huber Report at 2.28, 2.26-28.· Indeed,
the Department reBel on Huber'1 conclu­
lion on the ctiapenal of electronic intelli­
pnce only for thep~n that it would

support may iDten:oaDected, vertically inte­
...... proyiden. 14. at 1.6-1.7, 1.30.

... AT. T cha'..... the very premiIe of Dr.
Huber's podeIic oecwork theory. c'aiminl that
it reIII OD • nQII'.....ndln. of principles of
eQIlDeertDI IDd DItWOl'k deIIp 10 buic that
they ...... IdpuIated to by the putieI to the AT
.. T c:-. AT. T Commeatl at 50-51 a. •.
SiDce it is demo, u ..... fIrfrw, that, whatever
may be Ita future, the JeD d_c oecwork does not
«lilt NOW, lt is DOt Del': III "'1 to raoM that
diIpure.

61. It is tbullqeauouI to speak 01 the podesic
network u lilt aiIted at the preIIDt time. s.,
......... 01 NYNBX at 14 (-nm.. u Dr.
Huber DOteI. 'the I'G dI lic network i6 1tI'UCtW'a1­
Iy compltidw'· <......... added». No such
Itatemell( CUI be foUDd 1& tile pili dteeL

Go AD.....,. coaducted '" apertlill telecom­
mWlk:adoaa 8ClOIIGIDk:I1Dd recuJation for Eco­
nomk:l aDd Tee"""', IDe., IDd rubmitted to
the Court '" the .w Roc TeIecomnnmicadon.s
U.... Comm..... aDd the IDterDadoaa1 Commu­
nicadoaa AIIocIIdoa, 1IbwtII CODC1udeI that
"the JeDdirlic model tbI& Dr. Huber bas envi­
sioned does DOt IIGW c:bancterbe the U.s. tel..
COIDJIIUIJk:Ido .,..., DOl' willlt do 10 iD the
foreseeable future.- ADal7U It 11. Tbe study
a1IO reportI that vtrtua1IJ aD the awilable infor.
matioD ''''"rates tbat bo'....... tones are not
more libIJ to be ........ by PBXs than by
Reiional Compay c:eDtral offtce switches.Anal'" 1& 36-40.
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troIs, the Teletel system through the DGT, It is a cliche to state that we live in an
and It also s.u~sidizes the system by giving Information Age, but it is also true. Infor­
away the Mmltels free to all households.- mation is today as central to the service

Videotex is also available, but on a much economy which increasingly prevails in this
more limited scale, in Japan and, to some country as iron and coal were to England
extent, in Great Britain.- The Japanese around the tum of the century, Whatever
:elephone company functions as a hard- causes the more efficient, rapid, inex­
ware-software vendor to a number of local pensive dissemination of specifically needed
emergency medical infonnation systems and requested information 211 to all seg­
that monitor, among other things, the avail- m~nta o! the population, is likely to give
ability of hospital beds and blood and se- thl& nation and its economy a significant
rum inventorie.. Huber Report at 1.29 n. adv~tage over countries not similarly
47, Table G.lS. The Japanese Automated eqwpped. More specifically, affordable vi­
Meterolo(ical Data Acquilition Syatem col- deotex-the instantaneous availability to
lecta weather data continuously from 1,400 ~ona of Americana of needed informa·
reporting stationa, Huber Report at Table tion at low COIt-could be.e~ to bene­
G.1S· a voice-mall system wu instituted in fit the economy by proVlding mcreases in
Ja~ late in 1986 Bell Atlantie Commenta etficieney in information management and
at 54 Do 113' ~ Nippon Telephone &: hence also in productivity. Outaide the ec­
Telecraph make. available to customen a ono~c ~ broad and relatively inex·
number of dial-up servicu, includmg news, P,tDl,1Ve V1deo~s would, of course, offer
weather, golf and ski coDditioaa, travel, slKDificant social benefita.
insurance, taD, botela, e001dDl. music, and Without attempting to be exhaustive, the
Englilb-languqe services. Huber Report following liIta some of the more obvious
at Table IS.21. Like the Freneh company, videotex·related economic services that ex·
the Japan... telephone company functiona iat e1lewhere and that might be made avail·
euentially ODly u & supplier of conduit, able in thia country: (1) in banking, video-
not of content." tex could give cuatomen direct and imme-

C. /mporlGfICfI 01 WiUlV-AflGilobu diate ac:~unt info~tion and fund trans·
/nlorPfl4tiaft s.nnc. fer capability; (2) m brokerage, there could

be instant evaluation of current portfolios
Aa indicated, no videotu service on a and acceu to alternative investment oppor­

similar scale eDta in the UDitecl StateL tuniti..; (3) with respect to customer ser·
Before inquiring into the NUODI therefor vice by a variety of bUliDeu enterprises,
and into practical meaDI for remedyinc the arraDgementi could be made for immediate
relativelClftity of .uch ..me. without at ac:cea to information about outatanding
the aame time creating the rilk of antic:om- balances, order fulfillment, aeeru.ed inter­
petitive ac:tionI, it iI appropriate to conaider est, and the like; and (4) with respect to
firlt whetbel' and why the wide availability shoppin& serv1ce1, videota could provide
of information serviceI tIuoup videotex direct IDd immediate acceu to the prices
might be benefIciaL and deeeri~ of a wide range of prod-

2IS. Aa:ord1Da to reparu, albeit &om iAterestcd 211. The UaitAMt SWeI of coune does DOC suffer
parties, there is DO pern.mental subIidy for the from a paucity of lDformadoa. Newspapers.
French Te1etel terVtce, u the Freach telephone television and radio 1Wi0DI and nerworks. ca·
company apec:ta to recoup its entire iAvaunent ble services. m'pzines, libraries. and other in·
by 1990 or 1991. PrelentatiOD of Intelmatique, formation IOW'CeI aiIt in Dumber and Cluality
U 5 Well Reply, App. Tab 2, It p. 5. unmatched eillwbere. Vldeoca would fill a

.. ANPA Comments It 16 (cidItc Department distinct niche. however. in that it would enable
of JUItice prell reJaae. It 9-10 (February 12. a participant to acquire speciflc information in
1911». a time when be needa or wants it. and It would

permit him to do 10 without time<onsumini.
.,. Reply Comments of ANPA It 7. difficult resarch efforts.
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exchange telecommunications" is defined
u "telecommunications between a point or
points located in one exchange telecommu­
nications area and a point or points located
in one or more other exchange areu or a
point outaide an exchange area.1t AT ~ 1,
552 F.Supp. at 229. "Exchange areu:' for
purposes of the decree, are the IAeal Ac­
cesl Transport Areas (LATAI), eltablished
by the individual Relional Companiel with
the approval of the Court, AT et 1, 552
F.Supp. at 229, each of the LATAI encom­
passing "one or more contilUoUi loeal ex­
change areu servin, common 1Ocial, ~
nomic, or other Purpoeel." Ill. LooMly
speaking, interuchange service may be
equated with long diataDee MI"Iiee (al­
thou,h lOme long diatance service oeeun
within a LATA and i8 therefore not interex­
change service within the meanin, of the
decree).

The factual predicate for the interu­
change reatrietion was the 1arp volume of
evidence presented at the trial demonstrat­
ing that (1) the loeal exchange facilities
operated for the Bell Syatem by ita twenty­
two Operatin, CompaDiee were euential
for any firm that deeired to provide lon,
distance service, because without intercon­
nection with the Operaq Companiea'
switch. and circuita it bad no meua of
reacbin, the ultimate cuatomer, the local
poe..lOr of a telephone iDatrument, and
(2) the Bell Syat8m, throulh the Operatinl
Companie8, bad eonailtently IOUlht, otten
sueeeutully, to aelude competitioD in the
provilion of loq dfatance service by reo
strietinl interconnection to theM local fac:il­
iu.. AT cI ~ U2 F.Supp. at 181-62; AT
~ ~ 624 F.supp. at 18l58-67.

odIen. Tbey .. DOt Umited to tnDRD'MiOn,
but ill C8'taiII c:oaratI iDdude related Idlvida
IUCII u iDter'acb.Iqe tnfftc roudJII, tile Ie1ec­
dOD of iDter'acb.Iqe carrlen dtrouIb 1eut<Oll
roudDI 01' Ibared teDaIlt lel'vicel syIIemI, aDd
the IUI'btiDI of tile IeI'viceI of~
carri... cmu.l.,. II. W."."~ Co..
621 P.8upp. 1090, 1099-1103 (D.D.c.). ""'d in
ptVt iINI rwv'd ill pert, 797 P.2d 1012 (D.C.Cir.
1916).

'M. Tariffs filed with tile FCC became effective at
oace 01' widWl • brief period of time of their
fiUDa by the carri«. aDd they are deemed to

More specifically, the evidence indicated
that the BeU System's refuaal to provide
local interconnection to its long distance
competitors, such u Mel, on fair and non­
discriminatory terms and conditions, and ita
manipulation of the exchange acCesl and of
the tariff system,11 precluded meaningful
competition in the provision of long dis­
tance aemea. AT ~ 1, 552 F.Supp. at
160-63; AT et 1, 524 F.Supp. at 1358. To
put it more direetly, the Bell System
mauled for several decades by a variety
of means to stave off sipificant competi­
tion in the lonl diltanee market, and to
that effort the local Operatinl Companies
and the monopoliel they represented were
the key component. All of thia waa done to
protect the Bell Syatem'. own lonl distance
component-the Lonl Unee-trom outside
competition.

In determiDiDl what remedy would most
effectively protect in the future against
.imilar anticompetitlv. abuae., both the
parti_ and the Court carefully considered
and rejected the alterDative of improved
FCC rqulation. AI explained elsewhere
herein, federal IDCl .tate reruJation had
limply not heeD capable of preventing the
antitraat problema that the decree wu to
reaolve. The Deputment of Justice ar­
gued, and introduced ext.enaive evidence to
prove, that the loeal exchNta- are 10 com­
plex, 10 technololiea1lJ dynamic, and char­
acte.rized by IUch vut joint and common
COIta that no set of replationa could real­
istically prevent competitive abuaes. It
alIo appeared that when the FCC did act,
ita efforts were larply unauceeuful.

For example, the trial record shoWi that,
despite FCC oJ'denF." do 10 entered in
19'71,n iD 19'78," &Del .-19'7",'1 the Operate

have. ill effect. tile forcIIl 01 taw. So many
telepboae tariffs were aDd are beiDa filed tJw
the CommillioD frequeDdy baa DO time or opo
portuDity to review tbem ill allY detaU, if at all.
Even wbeD they are reviewed aDd found want·
inc. tbe Comm'Mloo call uauaUy do DO more
thaD to sutpeDd diem for. brief period. Tele­
phone c:ompaDi. eM, aDd frequeatly do. file
new tariffs just u quickly u old on. are ques­
tioned. and the result is that f'eIU.1atory over·
si,ht is in pncUce often sUlbt-

71. Sp«:i4/iud Comm_ CiU'fWn $m1icu. 29
F.C.C.2d .70 (1971). aft·dlllb,.om. W.,hinltors
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of this nation in that regard, in that the
telecommunications equipment market­
like the television and automobile markets
today-will increasingly become· the pre­
serve of foreign-dominated finns. See pp.
561~5. supra. The Regional Companies,
once again, argue that this is not a matter
for judicial concern; yet these same compa­
nies have loudly advocated in many fo­
rums, including this Court. Bell Atlantic
Comments at 5, that the decree stands in
the way of an improved American interna­
tional trade position.ZTt The companies'~
sition that the Court may not consider the
probable deleterious effect of a restriction
removal on American foreip trade is not
only bad policy; it is also bad law. &_
Uniud SttJta v. Unit«l SttJta St._I, 251
U.S. 417, 457, 40 S.Ct. 298, 301, 64 L.Ed.
343 (1920); FTC v. Gnet lAJea CMmicel
Corp., 528 F.Supp. 84, 98 (N.D.IU.1981);
Uniud SttJta 11. LTV COf1J., 1984-2 Trade
Cu. 66,133 (D.D.C.), Clpp«Jl dUm_d, 746
F.2d 51 (D.C.Cir.1984).

Fifth. Although the Department of Jus­
tice inaiata that the Court'. inquiry must be
restricted to competitive injury to the ex­
clusion of aU other faeton, it doeI fiDel a
cost-benefit standard in section VlII(C) of
the decree, when that .upportl ita poeition.
S.., e.g., Department of Justice Report at
46. The Court baa colllidered COIta venua
benefita where tbiI CUI appropriately be
done without UDclue riB to competitive con­
sideratiou. S. Pan vm (information
traDlmiuion) aDd Pan IX (eatch-aIlreltric­
tion) infra.

vm
Tnlumiaioft ojln,/ornulfttm s.mc,.
Although the Court it _ying the re­

qUeita for removal of the iDformation ser-

214. Tbe Reatoaal Compu.ia' IIaDCe II wroDi
eYeD in that respect. The Court bM DOt denied
a siqle waiver requeIt for iDterDadoDal opera­
tioaa. To be sure. the R.ePoaaI CompuIies are
precluded by leCtioa D(D)(2) 01 the decree from
manufacturiq telecommunications equipment
but. u shown at pp. ~l. AIfIN, American
telecommUDieat1oDl manufacturiq II stronpr
today tbaa it was UDder the lDOao.,oly condi­
tiODI to which the lteIional Compaaies want to
return.

m. Amonc thole who have requaced such re­
tief are U 5 Wet& aDd Vldeota IDdusuy ASIoci.

vices restriction insofar as they relate to
the provision of infonnation content (Part
V, supra), a separate analysis is required
to determine whether so much of that re­
striction should be lifted as to enable the
Regional Companies to acquire and operate
the infrastructure necessary for the trans­
mission of infonnation services generated
by others.ZTI Before considering the com­
petitive issues raised by that suggestion, it
is useful to desen'be f"tnt what such action
would mean in practical tenns.

A. VicUotc Indutry

The term "videotex" refers to a wide
variety of euy-~UH interactive data ser­
vieet. "Videotex arraDlei information in a
text or graphic format OD a video display
with user input through a keyboard." Hu­
ber Report at 1.29 n. 46. Videotex applica­
tiona cover an entire spectrum of services,
ranging from mere database 1C:CeS. to such
sophiitieated ..rvieeI u tel_hopping, elec­
tronic banking, order entry, and electronic
mail. Id-

The videotu iDduatl'y baa &TOwn slowly
in the United Statea, particularly with re­
spect to the home videotex market, and
consumer-orieDted videotex ..meet on a
subltantial aca1e remain Jaraely in the fu­
ture. Several effortl to provide videotex
service8 have failed. In March 1986,
Knigh~Ridder Nenpaper Inc.'. Viewtron
serviee, which pnmded home .ublen'ben
in several marketI with DeWI, .toek prices,
and Ihoppiq information, folded without
having made a profit. Around the same
time, the~ Mirror Company'. Gateway
videatu services clOMCl do-n after 10aing
app.mu&tely taO million. WcuAington

tioa. Some lDWveDon U1UI tbu me decree
even now pa'1IIiU tile R,.toaal Companies to
tranIIDit iDfan:DadoG.w.. However, in
view of tile bnIdtb of tile lDformIdoo services
definitioa in .clOD lV(J) 01 the decree. and the
inclusion thereba of such __ u -acquirinc."
"transfot'1DJq,- -pro CF !n~- "utlUzln&" and
-ma.kina .~- tbat COBIII'UCtlon must be
reJected. Moreover. u wtU be lIeD below, the
transmillioa 01 such~ actually involves
the performaace 01. number 01 services that by
Any fair rad1DI 01 tile term -laformation sere
"'lea" would be iDduded ill that definition.
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In order to facilitate the growth of a
"truly competitive telecommunications in­
dustry," the Court therefore approved the
proposed decree language prohibiting the
Regional Companies from entering the
interexchange services market 11 as an inte­
gral and vital part of the prophylactic rem­
edy represented by the decree. It is that
prohibition that is now again before the
Court on the basis of requests for its re­
moval.

B. QrigifIGl Dqartmlftt 01
J~ PropoH,l

In ita Report submitted on February 2,
1987, the Department of Justice, in addition
to recommendinl removal of the restriction
on mobile interexchanre servieel (IH Sub­
part F, i?IfrG), advocated that the buic
interexchaDge restriction embodied iD lee­

tion ll(D)(l) of the deeree be sharply cut
back. Iutead of beiDl prohibited from
enpPIl in interexchaDge servieeI, each
Regional Company would be authorized to
render an IUch serviceB, with the exception
only of thoee interexchange eaJla that origi­
nated or terminated in an area in which the
particular company bad a 1eplly protec:ted
monopoly. Department of Justice Report
at 59, 68-78.71 The Regional Companies by
and larp iDitiaDy IUpported thia approach,
albeit with IUbetantial modifieationl.

However, followiDl ita ltudJ of the com­
menta ita propoeal bad renerated,· the De­
partment revenecl ita field. Ita .u....
quent lubmiuiona to the Court concluded

. both that the RePmal Companiel retained

'71. Tbe Court aIIo coaduded that the -.poaal
CompaaieI would haw subItaDdaI iDceDtiveI to
subwrt the dec:ree'l equal IICCe. requlnmeDts
....... tbeJ would -1taIId to pia buIiDeu if
adler carrten were cIiIachutIIIId '" poor lC­
c:.- II'J'MIEIDati aDd biab tartffI.- AT" T,
552 P.Bupp. at .11.

'79. The DepMmeut reaoaed that the hottIeaect
moDOPOlY power could DOt be effective If the
COIDpU1)' WIted with that power operated only
outIkIe its own f'eIloa, aDd it further concluded
that any coacern ahdDl at the time of divesti­
ture that the Recloaal Compulies would operate
u • UDifled p"oup of local acfw. mooopoUes
"'baa proved UDfouaded.- Report at 74. The
Deputmeat a1Io stated that the opportunities
for croIHU""dIJatfoD would be limited becawe
the likely pocrapbic separation of facWties and
penonnel would permit detection of any at-

the ability to use their control of the mo­
nopoly bottleneclcl to impair interexc:hange
competition, and that the in-region out-of­
region propoeal itself preaented insupera­
ble practical diffieultiea. Accordingly, the
Department withdrew that proposal. Re­
sponse of the United States at 24-28. The
Court agrees with both prongs of the De­
partment's present position.

The bottleneck control issue is discussed
at lOme length in Part II of this Opinion,
and no purpoee would be served by a de­
tailed reiteration of that discuuion here.
Suffice it only to 8&y once apin that the
monopoly bottlenecka continue to exist es­
aentially in unchan,ed ICOpe and form, and
that they continue to provide the same
buis for antieompetitive aetivity as they
did prior to the BeD Syatem break-Up.lt It
is worthwhile, however, to describe briefly
the bu. for the Court'. coneluaion, paral­
lelin, that of the Department, that it is not
praetic:a1 to lift part of the interexchange
restriction 10 U to permit each Regional
Company to offer interexchange services
outaide but DOt inlide ita oWD region.

The plaiD UKI UDivenalJy recognized fact
is that the market for iDterexchange servic­
es is national. Beeauae of that overriding
fact, it is UDlikely iD the extreme that a
Regional Company could compete success­
fully with other interacbange eompaniel
(or even eDt in the interexeban,e market)
if, UDlike ita eompetito1'l, it were able to
offer service in only parta of the country.1I

tempts at such c:roa tubcidlzatlo11. Repon at
76.

.. Of the IeVeIIlY enttdeI that Iddreuecl the
Deputmeat of JUIdce propoeaI, only two su~

ported it compJeIeIy.

I'. AI Natloaal TeIecollllllUD1catiODI Network
(NTN) correctly __ 'flor aamp1e, If Pacific
Tel.. wen peI"IDltted to compete with NTN to
sell private UDIIlD the euterD Uaited States. it
would have an inceDdYe to ..,. NTH inferior
acc:eIa to poiJltI lD the PIdfIc Telesis rqion.
and 10 clem. NTN'I reputation in the industry
for service reJiability and ocher considerations."
Comments at 16.

Go Few. If any, iDdlvlduala would subscribe to
or use U S Welt. for example. if they could not
use that company's 10111 distance service for

....__.._~-----------------------------------
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See GUO Department of Justice Report at
166; Response at 9, 99.

The protection of consumers is a fore­
most objective of the antitrust laws, and
their protection was a prime objective of
this lawsuit when it was brought and pros­
~uted by the Department of Justice for a
number of years. The Court continues to
regard consumer protection as such an ob­
jective.ZIT

[131 Second. A related issue is that of
the relevance of the goal of universal tele­
phone service. There, too, inconsistencies
abound. The Department contends that
the decree restrictions may not be main­
tained to further the universal service goal.
Response at 13. Yet Ameriteeh, ita ally on
these issues, chaatizes the Department for
proposing eonditions respectin, only partial
removal of the interexchan,e restriction on
the ground. intllr cU~ tha~ this would
"interfere with lelitimate social objectives,
such as univenal service." Commenta at
56.

Universal service baa been explicitly de­
clared by the Coqreu to be a paramount
national objective,- and the courts may be
expected to avoid taIdD, actio., if that ean
legitimately be done, that are mconsistent
with this ob~e.

Whatever othen·· ma, do,- the Court
will eontiDue to deeliDe to reprd divesa-

267. M iDdJcat.ed aboft. &be Coun'. cIeciItoaI on
the core resIrictiaIII do DGt tum on me fIdon
of proMe:tioa of ,.,.".. from price IOUlini
or that of UDivenal..... lui there should
be DO mi..ancIena8ncUnc reprdlnc tbe continu­
~ reWvaDce of conar-lonaUy.meJMlated poU­
c:ieL s. .. KT II 1, 552 P.supp. at 149-51.

261. 47 U.s.c., 151. TbI Departmeal of Justice
repeatedly coDteDdI tbaa III plopoeed removal
of tIie restricttoDl wouJcI DOl iDCrude on the
recuJatory IUtborit1 of the.... Report at
un. Yet it is noteworthy tbM the lWeI are
maJdq eYfIrI effort to keep ntIS for the con·
sumen low 10 U to fOIIII' UDiwnal .-vice, sa,
..... Com"*", of W.....nPMl Utilitia and
Tranaportadon CommiwicMl at 9: Comments of
the PubUc Service CommiIIlon of WIsconsin at
2-3; aD objective that woulcl be undercut by a
removal of the core 1'elCricti0lll. The state com·
mislionen are divided on the question of the
removal· of tbe restrictions but DOl on the issue
of universal service.

tun as an end in itself, as a mere deregula.
tory gesture for the sake of deregulation.
Divestiture and the line of business restric·
tions have as their basic: purpote the re­
moval of anticompetitiv4! impediments,- to
the end that the rates consumers must pay
wiltbe reasonable and unimpeded by unfair
competition. and that all segn.1ents of socie­
ty, including the poor, the old, the -mffrm,
and those living in isolated rural areas will
in. consequence have access to -necessary
telephone service. That is consistent with
the 9asic p~ses of tne aJ1titrust laws­
purposes that the Court expecta to continue
to're~_... - ._- -- .

[141 Third. Insofar as, more specifical­
ly, the information servieea restriction is
eoncerned, in addition to the eompetitive
concerns diIeuaaed in Part V, 1Vp1'CJ, that
stand squarely in the way of a removal of
that restriction, and that alone and without
more justify ita retention, there ia also the
threat such removal would poee to First
Amendment valu.. that would lead to the
same result.

It ia a purpoee of the Fint Amendment
to achieve "the wid..t pouible dissemina­
tion of information from divene and antag·
onistic SOureel." AIIoci4utl Prill 11.

Uniutl Stota, 326 U.S. I, 20, 65 S.Ct.
1416, 1424, 89 L.Ed. 2013 (1946). The di­
versity principle bu been repeatedly recog·
nized by the Supreme Court-ft, Considen-

269. AT" 1, 551 F.Supp. at 224. The Recional
Compuies did not utter aD, complaint that this
decree interelt in affordable local rates involved
the consideration of Improper £acton. nor have
they apr...ul ID1 adYene rac:doa to the
Coun'. acdoD IiDCI that time. ApiD. there wu
no objectioa from me. c:ompuia when the
Court noced iD 1913 that, in takinc action favor·
able to me~ CoIIIpIm. with respect to
such maaen u tbI 8IIl1WDI aDd I. aDd the
availability 01 BIll S,... pateIl&I, it con­
sidered. &mODI ocbIr fKIon. the protection of
the priDdple 01 UIIftwIaI c.lepboae service.
W.".,. E1«tM eo.. 569 F.Supp. at 1091, 112~
21. And 01 coune 110M of the companies is
offerint to rellDquiab thole beDefitl.

2'70. FCC Y.~ Cltiulu COlf'UffittM for
Bf'044c4ltinf, 436 U.s. 775. 795. 91 S.Ct. 2096,
2112, 56 L.Ed 2d 697 (1971); RItl Lion Brotz.d·
C4Irm, Y.~ 395 U.s. 367, 390. 89 S.CL 1794,
1806, 23 L.EcUd 371 (1969); NftI York Timu
Co. v. SlJUwue. 376 U.s. 25<', 270. 54 S.CL 710.
720. 11 L.Ed.2d 6t6 (1%4): U"it. Statu v.
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thiI project-preclude any thought of a du- ment's recommendation are as undesirable
plication of the local networks. as they are unnec:euary.

Only when a practieal and economically- Third. As stated above, the Court baa
sound method is found for large-seale by- for some time sought to find means for
pass or for connecting local consumers by a phasing out or reducing ita "oversight"
different method-as microwaves and sat- responsibilities consistently with ita respon­
ellites were ultimately found to be feasible sibilities under the decree." Several of the
for handling long distance traffic-ean the decisions made today are steps in that eli­
Regional Companies' local monopoly be re- reetion. S" Parts VIII and IX. infra,.
garded as eroded. Accordingly, waivers of However, if the Department'. recommenda­
the restriction could not be granted based tions were adopted, the Court would ~
on an absence of state and local regulation come involved in detailed regulation of the
unleu these regulatory chang. were ac- Regional Companies with a vengeance.
compani~ ~y substantial changes in te~. The Court would be constantly reviewing
commwuea~~ns technology, the eeono~ca requesta for removal of interexehange and
of the proV18lOn of local telephone aerv1C8, information ..meea restrictions on a state-
or both. by..tate, pouibly county-by-eounty, buis,

Second. Aa experience baa shown, to in order to determine whether local regula­
hold out to the Reaional Companies the tion had changed sufficiently to allow such
Pl'Olpect of piecemeal waiven or aimilar removala in the particular area. In order
judicial orden under the impreeiH condi- to carry out that reeponsibility, the Court
tions aug.-ted by the Department of J11I- would have to review and to acrutinize, on
tice would (1) serve to eDCOUl'ltle their re- an ongoing and unendin. buil, the effect,
aistance to the grant of full equal ac:cell and pouibly the purpoee, of old and new
and (2) cauae them to redouble their efforts state and local regulation of telecommuni­
to mbble ineea••ntly at the edpI of the cations providen all over the United
restrietioDl, in the apeet:ation that this States.rr It ill diftieult to imagine a more
would result in their complete entry into systematic and offeDlive intrusion into 10­
the prohibited marketl. S. Uxitfld Statu cal affairs, and on this buis, one inter­
v. W..,.,. EUIt:trie Co., &92 F.supp. 846, venor aptly deeeribel the Department of
867-8 (D.D.C.l984); .. tJz.o Reply of Justice propoal u "an affront to federal­
Competitive TelecommUDicatioDi Auocia- ism." CP National Corporation Commentl
tion at 5-8. In fact, eucutiv. of and at 6.

apo~.meD for the variou~ Com- The talk preacrlbed by the Department
pameI rarely mill an opportunity to ex- .. h uld
laiD their desire, the' ht, to of Justice II one that a federal court. 0

Pte . •..._ h DAY__~~ __..1 opethr-
e

undertake, if at all, only if that ill absolute-
a m~CLMp .....",vc_, .... tal ~ tb . f ~_.J-ral

UDdw rk! uch ." laid Iy euen ...or e protection 0 ...awt
po 0 01' I apMJOIl II constitutional or other 1ep1 rilhtl. Clear-
wheDever and wherever pouible. s., '.g., I that' not the itaation here and the
statement of Tbomu E. Bolpr, Chairman y, II •• '
of BeD Atlantic, WaAi,.,tota P,.t, Decem- ~urt accordin.ll~ to enter that
her 80, 1986, BuaiD_ Seetion at 1. The thicket.
uneertaiDty, turmoil, and contuioD that For th.. reIIODI, the Court will not
would be created in the telecommunieations entertain applicatioDi for waiven that are
indultry by implementation of the Depart- predicated only upon chaD... in state or

... SM, ..... W.,.,. E:I«trlc Co.. 592 P.supp. at ted local resale IDd Iband taaDI Iel'Vtc:el but
173-75 (elCablJlbiDl procedure whereby Depart- not the provtIioa of bulc 1ocaIlel'Vtce by more
meat of lU1dce reviews requatI for waiven of than one telephone compuy ill the same terri-
IiDe of buIiDeII ratricdoaa). tory. add1q, '1)1 the Department suaestinc

that the Coun iIlt«pnt IWe law to determine
n. ODe .,.mpIe II cited by the Utilities and whether the W'sh'qtoD situation II a lep.lly

TraDIportadoa Commillion of the State of r Commen 16
Wubinatoa wbich poilltl out that it baa permit- protected monopoly tI at •
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subsidization would also take place with
respect to these new markets, and that it
would occur on a far wider and more de­
structive scale than heretofore. That is so
if only because cross-subsidies are much
more easily concealed where-as between
local exchange service and interexchange,
telecommunications manufacturing, and in­
formation services-there are many com­
mon costa that can be attributed. almost at
the companies' unfettered choice, to any of
the various activities, than where cross­
subsidization is attempted between ex­
change service and ventures foreign to
telecommunications (Ie. Part IX. infra).

One likely consequence, then, of Region­
al Company entry into the interexchange,
manufacturing, and infonnation services
markets would be to give these companies
the ability to undenell their nvala in these
marketa because they would have at their
disposal an ever-repleneshin, fund with
which to subsidize their competitive opera­
tiona-the monies contributed pursuant to
regulatory compuJaion by the nation's local
ratepayen.- The decree wa, of coune,
aimed in significant part at the avoidance
in the future of sueh pnetieeL

B. OtMr Public Policia
A number of well-defined public policies

were considered by the Court when it al>
proved the propoeed CODl81lt decree. At
the Court then stated, while the iuuea of
competition and the effecta of competition
or obatancea to free aDd fair competition

262. It is reJatiftIy ...,. II I.. ill SOllIe SIa.
for the larae IDd pow_tal ...... Companies
to secure r.ae iDcreua from. the relatively
small, UDdentaffed local recuJaton who. more­
over. are coafiDecl jurtIdicdoNlly to subtaan­
tia11y smaller ....,bic IR& S. Dote 191.
supr&

Accordlq to the Ohio OffIce of Coaaunen'
CoUDleL BeD of PeanayIvazUa offered $100 mil·
lion for state ecoDOIIlic dewIopmeIlt in a·
chance for dereauJatioa leplation. Reply at
13. A recent eomprebeDlive report of the oper·
ations of NYNEX complaiD.l about the inability
of repJaton over the oppoIition of NYNEX to
secure flnanetal data, to halt the dlwnion of
economies achieved by the f'eIUIated seplent to
the beDeflt of noftofelUlated operations. and
similar problems. New York State Depanment
of PubUc SerYtce. R6pon ClfI NYNEX Corpord'
tiDrt tmtI AffU/Ma (March 1911). And the trade
presa reported recently that U S West informed

are "at the heart of the antitrust laws."
and must therefore be deemed matten of
paramount concem with respect to the de­
cree, AT & T, 552 F.Supp. at 1SO, "when
choosing between effective remedies, a
court should impose the relief that imping­
es least upon other public policies." ld.. at
150-51. As elaborated on below, the Court
took account at that time of such interests
as ratepayer protection. the congressional
mandate of universal service. and the First
Amendment, amonl others. AT If T, 552
F.Supp. at 183-88. and so did the Depart­
ment of Justice. Su, '.g., Competitive Im­
pact Statement, February 10, 1982, at 47.

Entities such u AT & T and Mel now
lU"IUe for consideration of the same types
of facton .. were considered before, AT &
T Commentl at 63; Mel Commenta at 92­
95, while the Department of Justice and the
Regional Companies contend that the Court
is precluded from doin,lO. 8ft infra. As
indicated in Part II, "'JWCIt the same stan­
dards may be applied in proceedings ad·
dressinl contiDued viability of the restric·
tions .. were UHd in determiniDl whether
the reatrictioDi were to be impoeed in the
first place." The poUQona of the Depart­
ment and the Recional Companies with re­
spect to the eonaideratioll of such factors
are not only at oddI with that teet, they are
allo mconailtent with the newt these enti­
ties have apreued in the put and some
that they are expreuinl even now.

!We ....."etOl"l ia i1l .... tba& me location of
its plumed r-..cb Iaboruory would depend
UpoD the fate of derep1adon 1eIillatiOD or
upon requested rete iDc:reueI, a ebarae that U S
West hu deDJed. ~W_ Au-
lUll 3. 1911. II 1.

261. CyberTei CorpoIadoa ·'.17" with some
jUltilk:atioD, dIM I"eIDOftI of J'eIIrlctions should
approprialaly 1DCOII'p'. the 1\umey Act public
interest staDUrcl tUt ....- approval of the
decree aDd tbIa WM rapoaIible for the inclu­
sion of the .,., IICdoa vtII(C) 1& iuue here.
Comments .. 4. C/. FCC Yo RCA CO",,"W'licd­

tioru. 1M.. 346 U.s. ... 93. 73 s.a. 998, 1003. 97
L.Ed. 1470 (1953). U... tbia is done. the
impositioD of restrictiOlll aad their removal
may be peraed by d1Ipu'aae t-.-. situation
that could remit ill teVere lOIlca1 and practical
difflc:ulties.
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ence of the seven Regional Companies in
lieu of the one Bell System; (3) "substan­
tial implementation" of equal access; It (4)

the GTE analogy; and (5) the possibility of
new antitrust suits.

The issue of regulation, which is common
to the disputes involving all three of the
core restrictiona, is discussed with respect
to all of them in Part VI, infra,. As for the
remainder, some of the claimed develop­
menta have not, in fact, occurred, and oth­
en have not had an effect on the interex­
change services market.

1. DiMon 01 B,ll S,I'",", Into
SIWft Campania

Much ia made by the Regional Compa­
niea of the clrewnatance that they are leV­

en while the Bell Syatem was only one.
The diffieulty with the argumentl ad­
vaneed baled upon that undoubted fact is
that the independence of the Re,ional Com­
paniee from the Bell Syatem does not con­
stitute a new development; it wu mandat­
ed in the very same deeree that also man­
dated the interexchaDp reetrieticm. The
decree, in fact, auumed the neeeuity for
that reetrietion notwitbltanding the break­
up of the Bell System into seven or more
new entitiel.a

Durin, the proeeedfnp that led to the
approval and entry of the decree, the Bell
Syttem adviIed the Court that ita evalua­
tion of the deeree coaJd aDd Ihould be
premiled on the aiateJlee of ..ven Region­
al Compuiea,· aDd the Court did jut
tbat.M n. record .hoWI without the
slilhtelt ambipity that the CODHquences

91. s...DepIrtmeat. of J.a Report It •
70.

92. UDder tile decne &be ..-r1cdoD would have
appUed evea If &be BeD S,.... bIld been divided
imo tweDty'" ladepeDdeDt eadtitl (AT. T
aDd the tweDty-two ()perattJII CompWes). The
combiDadoD 01 tile ()perattJII Compaiel under
the ofle'VeD boIdiDI COIDpUli_ thus con·
Itituted 01 • dlludOD of centraUzatiOD than
the decree allowed.

9S. AT. T J.eply Comment cIaIed May 21, 1982.
at ~5.

M. AT" 1, 552 P.5upp. at 142 Do 41. 201. 214 n.
346.

that were to flow from the divestiture and
the restrictiona were identified and taken
into account in 1982 with respect to the
post-divestiture Regional Companies, not
merely the pre-divestiture Bell System.

That was so because the crux of the
problem prior to the divestiture was not so
much the size of the Bell System (although
that played a part) but ita control of the
loeal exchange bottlenecka. Now that the
control of these bottlenecka has shifted to
seven regional entities, they mut necessar­
ily be limited u wu the Bell System to
prevent their exploitation of th... bottle­
nec:ka, abient some lubetanave change.
And, as diIcuued in detail above, there hal
been no Iubltantive change: the bottle­
nec:ka are u pervasive u ever. It ia un­
doubtedly for theM reaIOU that the De­
partment of Jutiee, too, reeognizeI that
"the fact of diveltiture itaelt' it not "a
sufficient chanced cireumatanee" to jutify
a modifieatioD of the reetrietiona. Reply at
57."

The Regional Companiel farther argue
that now, unlike then, benchmarkl exist by
which the performance of one of them can
be meuured apinat that of the six oth­
en." Again. the pouibility of the exilt­
ence of benehmarkl wu neceuarily includ­
ed in the decree UlumptioD which impoeed
the restrictiona UpoD the HVeralluecealOn
of the Bell Syttem. Beyond that, u dia­
cuaed in Part VI, i""'" the Regional
Companiel an free, by virtue of the reru­
lationa propoaed by the FCC, to adopt en­
tirely dialimilar ICeOUu," and other p~
ceduree, makin, imp.". intelHpnt

95. The RePoaal CompIa_ an far from beinI
of a size that caa ....., be~...ted 01' whole
operatioDl caa be otberwIaI be ICI"'IdtafMd with­
out difficulty. 1'bI _1,- would raak fa the
Fortw1e 20 III WIllI 01 aad &be Portune
SO in termI 01.... Com 01 Dull and
Bradstreet at 40-41. Monowr, tbIIr complex
orpnizatiooal Ib'\IClUnI COIIlI*"ld to that of
the Bell SYICGD furcber compUc:aw lIlY effec·
tive scrutiny of tbeIr ac:dvidel to decermiDe
whether they an ccme#..... with &be decree.
SM sectioDl V aDd VI 01 the decne.

M. s.c. "Io, Amertteeh Reply at 3-7.
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2M.~ PublIc Utili.. Commisaion. A
/Upt:wf Oft 1rIdff# W'J Affl/WMl/SW1sidi4"
CompMia, Pre =-"'" No. .u5-01-G34, Exec.
Swnmary It 1-3 (JUDe 3. 1986).

255. The DeputmeDt of Juadce bu declined to
take action, but the Court is CODIideriDi the
matter. S. Order of May 19, 1917. ordering
the Department to flJe • report.

u.s. Y. WESTERN ELEC. CO., INC.
Ctt... 6'13 F~ 525 (D.D.C. t9l'7)

tee of the National Assoc:iation ~f Regula- to Conditions at 11-12); BellSouth says
tory Utility Commissioners (NARUC), is- that it cannot do so for calls tenninating at
sued a report based upon audi~ of five a mobile phone in certain cellular service
Regional Companies-Bell Atlantic, Bell- areas (Response at 9); and according to
South, U S West, Ameriteeh, and Pacific complaints filed with the Department of
Telesis. The committee found that (1) dur- Justice, Bell Atlantic, NYNEX, and South­
ing the audit process, the Regional Compa-· western Bell have all refused to furnish to
nies consistently attempted to bloc:k access interexchange carriers access to infonna­
to accounting and cost allocation records; tion, such as the mobile service customers'
(2) the info",?ation provided.was frequently names, that is a necessary prerequisite to
of poor quality; (3) the audit revealed that the marketing of the carriers' services.
customers of several Regional Companies Dun & Bradstreet Corporation Comments
had improperly been forced to subsidize the at 34-37' Phonequest, Inc. Comments at
activities of. competitive sUb~idiariea of 15; ALC Communications Corporation
tl,tese compames; (4) valuable lines of ser- Commentl at 29-30; Huber Report at 3.30
VIce (e.g., Yellow Pages) were transferred & n 105"
from the telephone companies to unregulat- ..
ed subsidiaries; ZII and (5) the Regional A number of other allegedly anticompeti-
Companies tended to transfer virtually all tive acta of Regional Companies have been
telephone income to the pareDt Regional brought to the attention of the Court, the
Companiea, with minimum infuaiona of eq- Department of Justice, the FCC, or the
uity from these companies to the telephone public by various selDlenta of the telecom­
subsidiaries.- Commenta of WuhiDgton munications induatry. s., e.g., pp. ~7,
Utilities and TraDsportatioD Commiuionat and note 101, npna. Th... individual
3-5, citing "Summary Report on the fte. complainta will no doubt be resolved in
gional Holding Company Investiptions," due coune, and in any event, no purpose
National Association of RepJatory Utility would be served by a catalope here. Such
Comrniaaioners, WuhiDetoD, D.C., Septem- a liating would be bouDcl to leave out some
ber 18, 1986. Similar~w~repo~ meritorious elaiml, and it ia equally proba­
eel by the staff of the Califorma Public ble that it would include otben that will
Utilities Co1D!DiHion with respect to Pacifie ultimately be determined to be unfounded.
Telesis." It may be useful, howev_, to examine the

Further, in actIoDa that likewiIe remind recent performaDee of the RecioD&1 Compa­
the Court of much of the eYideDee adduced nies from a somewhatb~ perspective.
during the trial reprding the Bell S,... 2. StotVtU:Gl Aul,.
tem's manouven toward eompet:iton' ~
questa, Bell AtlaDde eJaimi that it fa techDi- Following the di,V_titan, the telephone
cally impouibte to provide equal aeeeu for Operating Com~ controlled by the Re­
mobUe caJJa oriliDatiDg and terminating in gional Compames requeated and were
the WuhiqtonJBa1timon area (OppotitioD awarded Jarre rate increuea almoet every-

2S2. The lack of naraiDt pnctIced by some Jte. the COlt of the~ Ia'Yic:a that the Reiional
poaal Compuiel 11 iUUItrated by theMe actions. Compuli_ would have to provide to themselves
The Court required aD amenchneQt of the~ in fumisbIDc~ semc.. Such a
poeed COIlllDt decree to provide far the truIIfer talk would appear to be immen.
of the Yellow ..... to me....Compaia,
ill sipiftc:ant pan ... meaDS for suNidizin •
local teJepboae rata AT" T, 552 F.5upp. at
194. Notwhbllandt", tbM ~, Yellow
p.. profits DOW frequeDdy SO e1Iewbere (al­
thouIb it appears that, ill IOIDe iall:1DCeI, traUo
fen of the directory ".et-Ulli to aoa-celepboae
affi1iaIes were baited alter swe-iDitiated court
battles).

2SI. No procedures are prescribed. 01' eYeD UD­
der consideration, by the FCC for identifyinJ
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3. Th.e GTE A MI091l
Several Regional Companies 1. argue

that, inasmuch as the Court approved the
antitrust consent decree involving GTE,
which does not include line of buainell
restrictions similar to thOle in the instant
decree, consistency requires the removal of
the restrictions here. There is no merit to
that contention.

[1] In the first plac:e, it cannot reason­
ably be argued that the adoption of the
GTE decree constitutes a change in tenna
of the section VIII(C) standard of the de­
cree in the instant cue. To put it another
way, the Regional Companies lack standin,
to seek a modification of this decree merely
beeauae the Department of JUitice all'"d
to a consent decree in another antitrust
suit with an entirely different defendant,
and the Court approved that decree. The
Department of JUitice wu surely not re­
quired under law to iDaiit upon parity in
the GTE cue with the remedy adopted in
the AT et T cue.1• AI for the Court, it
was obliged to give, and it did live, consid­
erable deference to the partieI and the
qreement they had reached when it, in
turD, paued on the GTE COIIIeDt decree.
AT et 1, 552 F.Supp. at 161.1"

Furthermore, when the Court approved
the GTE decree in December IS8&, it care­
fully considered the .imiJaritieI and differ­
ences between the RqioDa1 Compuiee and
GTE, and it eoncJudecI, acreeiDc· with the
Department of Jutiee, that ditf..nt treat­
ment wu juatifted, for the folJowiq rea­
IOns:

To be SUN, in some lipifllcant re­
speetl, partieularly Iize and ecope of 0p­
erations, GTE more or leu match. the
BeD Recional Roldiq Compam. <at
leut the ImaJ1er 0DeI). In other waye,
however, the two tn- of entitiel differ
to lOme .ubltantial dqree.

Each of the BeD retional companiea
hu a VfJf"l .WIlI, cIomiDant poIition in

1& s.. ..... SouthwaterD Bell Commentl at
25-2'7; U 5 Welt CommeDti at 39-40.

1& The fKt tMt ODe 01 tile IeYeIl "ow
CompulieI may or may DOt be more d1Ipened
thaD GTE WM • tile tilDe 01 tile CODIIDt decree.
.. U 5 W.. R.epIy at 23 aDd supp1emeDtal
AppencIh 6, is therefore irre1eYaIlt.

local telecommunications in the area in
which it serves; GTE's operations, by
contrast, are widely scattered. More­
over, the Regional Holding Companies
also have the facilities to provide all the
intercity and inter-LATA traffic through­
out their regions, while the GTE Operat­
ing Companies control little by way of
intercity facilities, and what facilities
they do have are by and large of the
entrance type which do not cover the
areas in which the companies operate.
(Transcript of Hearing at 4()-41). final­
ly, internal planninl documents of GTE
and Sprint indicate that Sprint's interex­
change network will, even by 1985 or
1986, reach only sixteen GTE cities
(Tranaeript of Rearml at 42), and the
Department of JUltiee hal observed that
of all aceeu~ in ailtence, only one
or two per cent are in GTE cities, and
that Sprint hu the fewest of these.
(Tranac:ript of Rearml at 41). All these
facton suaeet that entry by other inter­
exchange carrien into the 10eal markets
dominated by GTE it far leu likely and
the antic:ompetitive effecta of improper
GTE actiou will be both leu probable
and more _By detectable <footnotes
omitted).

UnitMl Stile. 1'. GTE CtW'p., 608 F.Supp.
730, 73'1 (D.D.C.l984). Nothinl of signifi­
cance hal oecurred .ince the GTE decree
wu entered to alter that uaeument.

It it a1Io worth notiq that, when coun­
sel for the Deputment of Juatice appeared
before the Court to defend the GTE settle­
ment, he MItfIed the a.t that, should the
Court beBlwe that appt .al of that settle-
ment miPt in any way doubt upon the
appropriateneu of tJ». Nltrictions in the
BeD Syat.em dec:ne, the Department would
prefer that the Court diIapprove the GTE
consent decree rather than to caet any
shadow on the BeD Syetem decree, particu-

14M. AI lndicated above, tile decree in the Bell
System cue buIca1ly rests upoIl the twiIl.;illars
of (1) the dlvadture 01 the-operatiDI Compa­
nies from AT • T. aDd (2) tile l1De of business
restrietiOIll oa the divested companies. The
GTE decree involwa • different ItI'UCtUl'e and
different remedies.
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Data communications equipment requires
careful attention to and coordination with
all the panmeten of the transmission facil­
ities with which it is to be used, because
such equipment is operable only if the
equipment at the customer's premises mir­
rors that at the exchange carrier's serving
offices-the standard for one dictates the
standard for the other. Thus, any dispari­
ty in access to infonnation about the char­
acteristics of existing, changed, or new
transmission services can result in substan­
tial differences in equipment design, char­
acteristics, and costs. Since the FCC regu­
lations do not require the diselOlure of
network requirements, their effect is likely
to be to leave independent manufacturers
hopelessly behind.

The FCC baa also issued reeulations that
are claimed to prevent a Regional Company
from obtaining an wair head start over
CPE rivals. These regulations would in
theory prevent a Regional Company from
using ita local exchange status to utilize
customer proprietary information unavail­
able to rivals in a dependent competitive
market. 47 C.F.R. f 64.702(d)(8) (1988);
BOC StrueturaJ Relief Order at ! 70. SH
Department of Juatic:e Report at 164-66;
Response at 118. However, that regula­
tion, too, contains at leut one very larp
loophole.

The regulation addreuel only the use of
customer proprietary network information
for CPE marbtin,; it is DOt concerned
with CPE manu!aeturiq even thou,h man­
ufacturing information could and no doubt
would alao be used to pin advantage in
that market. It is pnerally UDderstood
that it is hilhly importaDt for anyone at­
temptin, to decide what new prodac:tl to

246. Tbe FCC repIadoa alto permits Reponal
Company CPE penoaDe1 to baw ICCIII to the
CPNI of oal1 thole multillDe boa..,.,. CUllOm­
en that have provided the ..... Companies
with written autborizatioa for sudlacceu; such
iDformMioa will be Pailable to competinc CPE
yeadon oaly if the CUIIOIDeI' takes Uftrmative
actioa to permit them to have ICICeIL SOC
Struetunl Relief Order at t 70. Evea thouch
some CPE uaen may be sufflciently alert to seek
competiq hidl from boc.b RePoaal Company
and noa-RePoaU Company CPE veadon, the
phenomenOD of inertia and the illberent limita­
tioas oa the dissemination of imormation will

develop to have access to information re­
garding customen' network configura­
tions, traffic patterns, and current equip­
ment capabilities. The Department of Jus­
tice, for one, recognizes this defect but
overcomes it by "presuming" that the FCC
"would impose customer infonnation rules
that would prevent a SOC from discrimina­
ting .... " Report at 187-88 n. 379. This
speeuJation is an insufficient foundation
upon which to base the removal of a re­
striction that effectively and p1'esently re­
duces the posaibilities of discrimination.Z4t

\
In sum, the reeulations relied upon by ,

the Regional Companies and the Depart­
ment of Juatic:e to curb discrimination by
the Regional Companies against their puta­
tive competitors in the marketa they seek
to enter are entirely inadequate: they ei­
ther predate the decree and were found at
the trial to be ineffective; they are not
sufficiently comprehensive; they contain
large loopholes; or they are a long way
from bein, promulgated, let alone being
implemented.

VII

Regio1u.U Compoftr Activitiu and
Public Policia

In addition to the facton dileusaed in the
precediD. seetiou of thia Opinion upon
which the Court'l deciaion denying the mo­
tions for removal of the core reatrietiona ia
bued. there an several other considera­
tions much mooted by the parties and inter­
venors. Since these considerations are ar­
gued at some lencth by parties and inter­
venors, and liDee the Court alIo refers to
them at timet, they an <tiIeuAed herein,
albeit not at ,rat leqth or detail. How-

probably create aD additfoaal iDequa1ity be­
tween CPE veDdon af6u.ted with a Relional
Company aDd thole that ue DOt. IDCMA Com·
ments at 39; ct. Depu1meDt of lU1Cice Response
at 114; FCC Commeatl 1& 1& AI Dr. Huber
concedes. the effecliveaesa of tbIIIe recuJations
will ia pncdce will be difBcult to ucenain.
Huber Report at 16.22. A«:onI CBEMA Com­
ments at 17-21; Coasumer Federatioa of Amer·
ica Comments at 5-16; lCA Commenu al ~:
MCI Commeats at 54-Q: MASUCA Comments
at 8-24; TaDdy Comma" at 21-29; USTSA
Comments at 46-49; Wubiactoa PSC Com·
ments at 23-24.
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The Department's analysis appears to be
correct, at least as of now,11I but that alone
does not resolve the issue before the Court.
On a purely literal level, interexchange cel­
lular radio is an interexchange service as
defmed in section 1I(D)(1) of the decree.
As such, it is of course prohibited to the
Regional Companies absent developments
that would cause the Court to find that,
contrary to cellular radio's statui at the
time of the entry of the decree, ita dynam­
ics have changed to the point that there is
no longer a subltantial pouibility that it
could be used to impede competition. It
cannot reasonably be claimed that such
new developments have taken place.

More substantively, the entry of the Re­
gional Companies into the cellular buin...
without individualized serutiDy III would
raise preciaely the same concern that led to
the adoption of the interexchange restric­
tion in the first place: the poufbfJftr of
ctilcrimiDation apiDat int.erexc:hange com­
petiton in the proviaion of the acceu need­
ed to~ the celJuJar eutomen.U1 A
number of development. contribute to the
coneluaion that nell ctilcrimiDation iI not
only pouible but probUle.

In the first place, several of the Reaional
Companies are not even willing to accede to
the minimal Department of Jutice recom­
mendation that, should they be allowed into
the int.eruchanp market, they pant com­
plete equal &CC8II to competiJII interex­
c:haIlge carrien, iDc1uded in the iDtla-LATA
portion of the cellular IYJt;emLnt

Moreover, without eveD aviDa' been in
the int.erexebange cellular buiDeu acrou
the board, the Com..... appear
to baft ill leta of dilcriwiDation
..... ott. mobile .me. PIOviden­
aeti'itiell that do .. iDIpin CODftdenee

Ill. 1'bIn IN lDdIcatloDI that the COlt aDd the
price of cellular rIIdlo IN fal1Iq, aDd that ill
tM future It may become c:ompedthe with laad­
llDe iDteradwIIe ..w:..

1d. Such ICI'UtlDy II DOW provldecl by the waiv·
er requeIt mech.tnlPD

UJ, Por that reaoa, the DeputmeDt of lU1tice
ill 1913 took pnciIely the oppoIlte poIltlon to
that wblcb It II takiq DOW. Memorandum of
the United Sw. of May 19, 1913, at 18. al·

that, should the compania be pennitted to
enter the cellular market without limita­
tion, they would treat competitors in an
even-handed nwmer. According to the
Huber Report itself-upon which the De­
partment of Justice otherwise heavily re­
lies-the Regional Companies have uaed
their control over the local bottleneeka in a
variety of ways to impede competition by
providers of mobile aervice. Some of these
antieompetitive activities are catalogued at
pp. 580-81, infra.

There ia a1Io the broader concern that,
should the motions be granted, a Regional
Company could evade the buie interex­
change services restriction itaelf by the
simple expedient of construeting a connec­
tion between ita mobUe teleeornmUDieatiol1l
switching offieel and any of their standard
end offieee, thua providing long distance
service throughout the country through a
combination of eeBular and standard inter­
exchange flCilit:*.

Several of the Regional Companies, ,u,
6.g., U S West Memorandum at 159-60 & n.
171, rely on the grant by the Court of
several waivers on a eue-by-eue buia
with respect to interuebaDge cellular aer­
vieee, contending that IUch waivers ..tab­
Uahed the principle that the teat of aeetion
VIII(C) hu been utiafied. Not only ia that
contention entirely erroneou, but it exem­
plifiea the attempg made from time to time
by Regional Compuiea to tate advantage
of extremely Um.ited preeedeDti u hues
for broad deputareI from the require­
menta of the deeree.

Whenever the Court hu aranted waiv­
era, it wu ...ntia111 in the context of
representations that hilhwaya and automo­
bile trafftc patterDI (tnricaJly in large met-

thouP cellular ndlo thea, neD man thaD DOW,
served • ..,...... IUI'bt.

U4. In rapoDIe to tM Deputment of lU1tice'l
equal ~ f*lO!D!!Ifl"dadcMI, OM leIloaal
Company ot.r-. that then wu DO -1OUDd
reuoa why Bell AlJaDdc should be required to
provide equal ac:ceII to illter·IATA caI1a com·
pleted wtthiD aD area __ by the same ceUu.
lar switch.- Bell At1Iadc'IOppoIitloD to Condi.
tions Specifted ill tbe DepartmeDa'1 proposed
Order, at 11.
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on it as ensuring, in the words of section
VIII(C) of the decree. that there is no sub­
stantial possibility that the Regional Com­
panies could use their monopoly power to
impede competition.:U

3. ONA. Suffers From
Significant Dejects

Additionally, here again, even if these
regulations were fully in force and effect,
they would not be likely to have a decisive
impact. for several defects in such stan­
dards as have been announced are already
apparent.

First, as several intervenora JII note,
ONA will apply only to digital switchea­
switches that serve only one-fourth of all
access lines available. Second, ONA will
not assure equal acceu or equal coat since
it will not require the fteljonal Companies
to provide colocation of competitora' en­
hanced services within the Relional Com­
panies' central offices.- Third. the Re­
gional Compania will have no incentive to
provide equal acc:eu for rival enhanced ser­
vice providera, for with respect to these
potential competitora, the Repnal Compa-

2M. l1Ie Centralized 0peraIi0u GfOU1'I (COOs).
which proc:eu, coordiDa&e, aDd ICbedu1e orders
for CPE intereonDecdoa. are ... claimed to
reduce the poIIibiUty of cUlcriminatiOD, putic:u­
larty with respect to ian'lettoD. repair aDd
mainten·nce of CfE. Depertmeac of Juaice
Report at 164. COOl .... not, however. the
exclusive IIICUS '" whkb CPS veDdon place
their orden. For aampk a ...... Compe-
ny's own CPS vador doll DOt ba¥e to place its
orden tbrouch tbia medMnipn SOC StrucNr·
a1 Relief Order 1& ft a-&3- Tbe coo. were
developed primarilJ for orden placed '" PBX
aDd key syIteIII veadan IDd haw rarely been
UIed for orden placed by data COIIUIlUDicadoas
equipment vendon. It is DOl clear wbllMr a
Re8ional Compcy lDUlUflcturiac CPS would
have to place orden for intereoDDec:ttoe of its
OWl! CPE tbroucb the COGs. Furtbermon. the
COOl are DOC requind to baDcIJe maintenance.
SOC Structural ReIW Order at ft S2-t3.

Z35. Eo... Compusene Coauneats at 31: MCI Re­
spoDIe at 56.

ZM. Commeata of ConIumer Federation of
America at 15; U 5 5IJriD1 1& 30; IDCMA at
53-504.

23'7. While the Recioaal Compuia' ONA plans
mull allow all competitors to obtaiD "unbun­
dled aDd equal'" aeee. to '"buic: .-vice Func·
tiona.'" .. Department of Justice Report at 141.

nies will not be disinterested parties if the
restriction is lifted. Fourth. ONA, as it
stands now, will not address problema that
will arise with new technical developments,
but it applies only to conditions that pertain
to current technology and those that are
plainly anticipated now. UT Fifth. the only
Regional Company to have filed its eEl
plan as of May 1987-Bell Atlantic-has
submitted what may be a flawed product,
for it eliminates outaide plant and transport
costa for ita own service. while charging
standard tariffs for competitors' access.
Reply of Consumer Federation of America
at 7.UI

4. Other St4'7&dara.
The Regional Companies and those who

support their requests also place some
faith in national and international stan­
dards tor interconnection.- But not only
is it not at all clear that aerou-the-board.
unifonn national standardl even exist,Z4I

but what staDdard8 there are have in part
been eatabUahed by private organizations,
some of them dominated by the Regional
Companies thelDMlves.Ml Furthermore.

the Relional Compeaies retaiD control over the
depoee of unbuDdUnlo the development of new
baic .-vice fuDc:donI, aDd tbe price for ac:cess
to these fuDctiou. TbuI. wbeDever a competi­
tor's product or teI"Yice will require novel and
specialized aeee. requiremen&I. the Rqional
Companies' will have a further opponunity to
dilCrimiDate in the form of IlCCe&

231. AI for the em requiremau. they provide
very little procection apiDIt dlIcrimination be­
caute there areD~ pouible interpreta­
tiona of eEL MCI ComI!Ml!tll .. 55 Do 161. and
becaUle a Repoaal CompIDJ DIIId not provide
CEI wstil it cIIddes 10 offer an f!DMnced ser·
vice. UD.lUld TeIecommUDicatioDl Comments at
21-22. Tbe~ IB..,.. require that a
Rqional Compuy teeJdac to provide a particu­
lar enb........ .-vice on an uueparated basis
first obcaiD FCC approval of a plan providinc
CEI for otbIr en.......... service providcn.
Compt4#l' 111 , 190. 104 '.C.C 2d at 105+-55.

139. s....... 0epu1meDt of JUIIice Report at
164.

140. Com,.,. 0epu1meDt of JUIlice Report at
t 96 witll IDeM-' Comments at 41 n. 101.

%At. For eump_ tbe T-l Committee. adminis­
tered by the ExcbaDt- Carriers SlaDdards Orp­
nlution. is said to be dominated by the Re,ion·
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~ged in three ~eneral types of anticompet- delays encountered in these respects by
l~ve ~onduct ~th regard to the telecommu- Western Electric's competitors frequently
mcations equipment and CPE markets. made it difficult, if not impossible, for them

First. As testimony and other evidence to compete for Operating Company busi­
demonstrated, the Operating Companies ness: Western Electric was ready with the
managed, by one strategem or other, to products when they were needed, and the
purchase Western Electric's products, even competitors were ready several months la­
when those products were more expensive ter. The not unexpected result was a fur­
or ~f lesser quality ~~n alternative I~oods ther skewing of procurement toward the
aval1able from unafflhated vendors. Bell System's manufacturing ann and

Second. The Operating Companies and away from independents.
Bell Laboratories (the Bell System's central Third Th B 11 S te b 'di ed h
research and engineering affiliate) 121 en- . '. e ~ ys ~ SU SI Z t e
gaged in discrimination in the dissemina- pnces of 1ts equ~pment Wlth. th~ revenues
tion of information and design by granting fro~ th~140perating Compa~es mo?opoly
Western Electric premature and otherwise sel'Vlces. The effect of thl& practice, as
preferential access to necessary technical with respect to cross-8ubsidization general­
data, compatibility standards, and other in- ly, was (1) to pennit the Bell System to
formation about the Operating Companies' undercut other producers of equipment
needs and requirements and the evolving (which lac:ked such a subsidy), and (2) un­
charac:teristics of the local exchange. The fairly to burden the consumers with exces-

-

122. More specifically, the Court found, com­
mentinc on the iOvernment's evidence of anti­
competitive conduct:

This evidence tended to show that the aen­
era! trade manufacturers encountered a con­
siderable number of obstacles in tl'yiDi to
desip CCluipment for, and to sell tbiI equip­
ment to, the Bell ()peratiq Compania, and
that these obstacles perpetUated a buy-West.
ern bias. For example, the c:ompetiton bad
difficulty in loc:atinl the employee in Western
or the 0peratiDa Companies authorized to ne­
iOdate a sale; in obtaininl from Bell compati.
bility specifie:atioaa (without which aenera1
trade products could not be deefpM for in·
tereoDneCtion with the Bell network); and in
persuadina Bell LabI to complete objec:tive
evaluations (which were usually required be­
fore sales could be effected). The pern.
ment'a evideDce funber Indicated that Bell did
not authorize the purcbue of the pneral
trade equipment even if no Bell product of
equivalent quality, COlt, or teebllicaJ 1OpbiId.
cation was available; instad, crull prop'aIIII
were initiated to develop competiDi Wesaena
products (to the alent that, in one Instance,
Western literally copied the paera1 trade
product 10 that it did not need to wait for the
desip and development of ill 0W1l model).
0peratiDa Company employees were under
preaure from AT • T officiaJs to buy from
Western (even when a aeneral trade product
wu cheaper or of better quality) or to wait
until a Western product comparable to the
desired aeneraI trade equipment was avail·
able, and they were required to provide de­
tailed justifications for aeneraI trade purchas­
es which were not necessary for the purchase
of Western equipment.

873 F.Supp.-l.

The evidence supportiDa the seventeenth ep­
isode, the "umbre11a" pKUp, shows that, de­
spite a stated policy to the effect that the
OperatiDl Companies were to buy the best
quality equipment at the lowest price reprd.
leu of source. the strueturaI relationship
amona the various components of the Bell
System pnerated a pro-Western, or in-house
bias in the ()peratiq Companies' purchasing
practices (footDota omitted).

AT 4r r. 524 FSupp. at 1371-n_

In BeIJ Laboratories is a scientific facility that
hal often been said to be wilbout parallel any­
where in the quality of ill ICiendfic achieve­
ment.

U4 The Court dacribed this procell ill ita 1981
Optnioa II foJIowI:

.., [the JOVel'DIIleDl's] expertI haw testified
that a combination of vertical iDtep'ation and
rate-of-return reauJation hal tended to pner­
ate decisions by the Operadna Com.,.mes to
purchue equipment produced by Western
that is men apeDlive or of leuer quality
than that mam.afactured by the aenenl trade.
The ()peratiq Companies have taken these
actions, it is IUd, bec:lUIe the exiIteDce of rate
of return reaWation removed from them the
burden of such .cIditional apenIe, for the
extra cost coWd simply be abeorbed into the
rate bale or apeD'" allowtq extra profits
from the hiaber pricet to flow upttream to
Western rather tbu to ill non-Bell competi.
tion. S. Byers v. BlMfI CII1 NftIS Co., 609
F.2d 843, 861 (6th Clr.I9'79): SIJl TWIIIty-Ni7te
Produt:tioru v. Rollbu T~tin" Inc., 365
F.2d 478 (5th Clr.1966); 3 Areeda • Turner.
supra, 1f 726, p. 218 (footnote omitted).

AT eft T, 524 FSupp. at 1373.
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logical conditions, regulators would have
to have sufficient foresight to determine
in advance the discriminatory" potential
inherent in tomorrow's technology .. ,
Even if it were possible. moreover, effec­
tively to monitor the technical aspects of
interconnection in an evolving technologi­
cal environment, there would remain still
more subtle means of discrimination in
operational activities, such as the timely
provision, maintenance, testing and res­
toration of facilities. In short, the BOCs,
if pennitted to engage in competitive ac­
tivities, would have substantial ability to
frustrate regulatory attempts to prevent
discriminatory conduct.

Response to Public Comments at 58.

The Department of Justice now asserts
that the FCC regulations that provide the
requirements for the connection of terminal
equipment to the loeal network. the s~

called Part 68,at limit the risk of intercon­
nection discrimination. S,., ,.g., Depart­
ment of Justice Report at 187-88 n. 379,
163-M.

Relianc:e by the Department on Part 68 is
truly ironic:: these regulatiODI were
adopted in 19'75, 19'78, and 19'77; they had
become fully operational 10111 before dives­
titure; and, moat notably, they were the
subject of much testimony and argument
adduced by the DepartmeDt during the trial
of this ease, all of it desiaued to demon­
strate that they were iDeffec:tiw. In 1982,

2211. 47 C.f.1l. t 61 (1916).

221. Tbe Department of Justice obIerves with
wry UDdenwemeDt that the "repa1ations pre­
dMed tile [decree), but me fCC initially had
difficu1ty enforcinl them apiJIIt AT 1& T." Reo
pon at 164 Do 323.

m. Even if these f'eIU1at!ODl bad now, some­
bow. become more effective. it would not ad­
vance the arpments of its propoaents by very
much. Part 68 does not apply to man, services,
includiq ana10I private tiDes (to which approx·
imately seventy·five percent of all hicb-tPeed
bu.linesa modems are connected), new dilital
service, and new data-over·voice services. and it
a1Io fails to prescribe the SWldards nec:euary to
ensure that CP! wt1I effec:dvelyoperate in con­
junctioa with the tranImiJIion terVice to wbich
it is connected.

the Department noted that "the very basis
for divestiture is that the anticompetitive
problems inherent in the joint provision of
regulated monopoly and competitive servic­
es are otherwise i7l.80luble:' Response of
the United States to Public Comments
(May 20, 1982). Even if the technical as­
pects of interconnection were susceptible to
regulatory monitoring. "there would re­
main still more subtle means of discrimina·
tion in operational activities such as timely
provision maintenance, testing, and restora­
tion of facilities." [do The trial evidence
did, in fact, demonstrate the FCC's lack of
success in the enforcement of these regula·
tions,:&21 and neither the Department nor
any Regional Company has pointed to any
developments indicating that these enforce­
ment problems could be or have now been
overcome.=

2. Regulatiom Not Yet Adopted

The proponents of a removal of the re­
strictions contend with somewhat more
confidence that the FCC's Computer III
decision = would impede the Regional
Companies' ability to diac:riminate with re­
spect to interconnection. That decision per·
mits the Regional Companies to provide
enhanced services, i.e., generally speaking,
information services ZS4 without the struc­
tural separation that was required by the
earlier CompuUr II decilion, provided that
those entities comply with newly developed
Comparably Efficient Interconnection
(CEI) 121 and Open Network Architecture

m. Am."amal of s.ctioII 64. 702 of th. Com·
missio,.:s Rid. tUUl Rqu/lltiOlU (17tird Comput­
e, I,.quiry), ee Docket No. 85-229. F.e.e. ~2S2
(released June 16, 1986) (Co"".". Ill).

224. Nothiq comparable to the COIf'I11&'U' III
rulemakinc .. been undertaken reprdinc
equipment procurement. Or. Huber and tbe
Department of JUltice ICCOfdinIIJ acne that
"tbe discretion afforded r!W"pment in pur'
chasinc decisions by repJaton is quite broad:'
Huber Report at 14.13, 14.17.

m. CEI requires the Retional Companies to of·
fer to enhanced service providers. with some
exceptions. the same Interconnection features
on an unbundled basis and at the same price, as
are enjoyed by these companies for tbeir own
equivalent services. Com,..,. 111, 104 F,e.C.2d
at 1039-43, 1046-53.
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132. The RePonal Companies have IMde no ef·
fort to show tbat any particular market to
wbich they refer ia • -re1evut market or sub­
market" for purpotes of antitrult analysis or
that they do not pouesI market power therein.
Sa StandArd Oil Co. v. U";tM SWu, 337 U.S.
293. 299-300 n. 5. 69 S.CL 1051. 1055 n. S. 93
L.Ed. 1371 (1949).

i
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manufacturers would once again be. disad- would be likely, if not inevitable. The
vantaged and "the development of a coni- Court will now elaborate on several of
petitive market would be frustrated." Id. these conclusions. lZ'

B. Anticompetitive Activity is Probable The Department of Justice claims that
In view of that relatively recent history, technological and market changes, in addi­

the question before the Court is whether a tion to the existence of improved federal
removal of the restriction is justified under regulation, have rendered the manufactur­
section VIII(C) or whether such a removal ing restriction unnecessary,I. and in this
would present a substantial risk that condi- assessment it is of course supported by the
tions of anticompetitive activity, concentra- Regional Companies.1Sl These changes, it
tion of the telecommunications equipment is said. eliminate any substantial risk that
market in a few hands, monopolistic pric- the Regional Companies could use their
ing, and a relatively sluggish pace of inno- monopoly power in the various telecommu­
vation, will return. nications equipment or CPE markets. 132

As will be seen infra, the short answer That analysis is riddled with serious flaws.
to the question about a renewal of anticom- First. The Department and the Regional
petitive activity here, &8 with respect to the Companies rely in substantial part on "the
interexchange restriction, is that no c~ntinued dispersal of equipment consump­
changes have occurred in the last du'ee tion, and the steady consolidation of equip­
yean that would warrant relDOvaT of the ment production," e.g., Department of Jus­
restriction on manufaeturing: (1) the Re- tice Report at 161, stemming from the cre­
gional Companies still have an ironclad ation of the seven Regional Companies.
hold on the local exchanges; (2) collectively On this b..is, they claim that, because each
they aecount for the purehaaea of what company aecounta for no more than a rela­
may be estimated at seventy percent of the tively small percentage of the purchases in
national output of telecommunicatioll8 any particular market, the pu.rehasing deci­
equipment, only slightly 1.. than the share sions of one or several Regional Companies
of the pre-divestiture Bell System; (3) if cannot have much impact on competition in
the restriction were lifted, the Regional the equipment market as a whole.
Companies may be expected to aet .. did As explained above, on the moat basic
the Bell System: they would buy all, or and literal level the existence of the seven
almoat all of, of their equipment require- Regional Companies is not a new develop­
menta from their own manufacturing unita ment Dot contemplated when the decree
rather than from outaiden; (4) no mea- was entered.. Thole who drafted, sub­
surea, regulatory or otherwise, are avail- mitted, and approved the dec:ree included
able effectively to counteract such activi- the restriction on manufact.ml at the
ties; and (5) in short order foDowiDg re- same time u they provided, iD- the same
moval of the restriction, a return to the decree, for the break-up of the Bell System
monopoUatic, antic:ompetitive character of into as many .. twenty-two or u few as
the telecommunicatioll8 equipment market seven local UDitl and hence inm the corre-

others, the Court required modification of the part of the j"dll"ent in this cue. However, as \
proposed decree to permit the RePonal Compa- will be seen below. another aowmment qency.
Ilia to provide CPE. Section VDI(A). the NTJA of the Department of Commerce, ex·

129, One of the isIueI, the- imJ*l of feIUlation. presses serious doubts on tbat score.
if any. ia di.IcuIIed in Put VI. ;"fN.

130. Department of lustice Report at 161-71.

131. s.. ..,.. Ameriteeh Comments at 7-10, 32­
41: U S West Comments at 32-34; Bell South
Comments at 19-24; Southwestern Bell Com­
ments at s.4-6O. The FCC, too, supports the
removal of the IIJAIIUfIcturiD restriction. as it
does with respect to all the other restrictions,
and as it did from the clay they were entered as
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As presently drafted. the ordefw9uld

require each of the Regional Companies to
adopt a coat manual in accordance with
cost allocation standards,Z1I and there
would be rules fOf transactions with aff'tl­
iates said to be designed to protect against
cross-subsidization.21I The Regional Com­
panies had until September 1, 1987 to file
their proposed cost allocation manuals.
These manuals will hereafter each be sub­
ject to public comment and subsequently to
review by the FCC for final approval.
Bued on nonna! regulatory schedules,
some substantial period of time will elapse
before thia proeeu ia completed, and imple­
mentation of such manuals II are approved
will obvioualy take lOme additional time.
FiDally, there ia the delay inherent in peti­
tioaa for r8C0aaideration, If. p. 574, inft'a,
and the ever-prnent likelihood of requests
for judicial review.

'n1e problema with the Joint COlt order
do not end with the timin. of ita iuuance
in tiDal form; they a1Io relate to .ubstance.
Aa .tated above, and II experience baa
amply ahoWD, Cl'OlIHubtidization ia euy to
achieve by firma enpced in both re,wated
and UDJ'eIU1ated buiDeu but ditftc:ult to
detect and to rellMldJ. It replatioDl are to

210. TheIe staIIdardI are baed upoD • fully diJ.
tributed CGIIiDIIDItbodoIov. with empbuiI OD
dJnct "'.,1MIIt 01 COIla baed OD eauaatiOD to
tile muimuIII __ poeIibJe.

21I. '1'be affIH... II'ID-=tIoa ruIea wauIcI paer­
ally require tbM tna..... beN_ the Reo
Jioaal CoalpaDMIIDd tbeb' IifWateI be record­
ed 00 &be boob III marbt price III such price
eu be dewmIDId fJ"oaa • prtce 1lIt Of' tariff. ID
die ...... 01 a UII Of' tariff price, ..... traUo
fernd from a...Compuy to ita DODJ'eIU­
1IWd aftUIII&e an to be rec:anIed .. die bfIber of
DIIbook COlt Of' fair IUI'bt value. wbiIe .....
traaIf.-red from till DODI'ep1ated aftUIate to
&be ....... CompuJ .... to be recorded .t the
low.' of m- two fIaur- s.mc. for whicb
then aiMI DO UII or tariff price .... to be
valued iJl accordaDce with the COlI aUocatioD
saaDdards.

212. AI ODI iDW¥eDor correctly pointa out.
much 01 tile appilcadoa of the FCC. rules to the
biIUoDI of doJIan ill expeI*IaDd lDveItment is
• maaer of poIk:J ratber tbaa pure accountiq,
aDd c:eniftcateI by the Ilettoaal Companies'
own audlton therefore caDDOt .-ve u an effec·
tiw cbecL WIllII'D UDioD Te1epoapb Company
Coml!Mllti II 3.

have any hope of success, they must facili­
tate such detection to the maximum extent
possible. The Joint COlt order is not likely
to accomplish this objective. To the con­
trary, it complicates the process of detec­
tion by allowing each Regional Company
(1) to adopt a manual different from the
others; (2) to choose ita own cost allocation
procedures, (3) to select ita own account·
ants to review and certify the manual,m
and (4) to use ita own reporting categories
and terminoloiY.Z1I In short, there will be
no common denominator. Additionally, the
rule. will apply only to interstate services,
while much of the Hellional Company busi­
nesl, mixed and interrelated though it is, is
technically intrutate in nature.l14

The Commiuion had ita own good rea­
sona for adoptinr thia particular system,m
and the choice of reruJatory means is obvi­
oualy a matter for decilion by that body,
not thia Court. But the iAue before the
Court ia whether chaDaee have occurred
since 1984 to render oblolete the line of
buaineu reatrietiona of the decree. To
pall on. that iIIue, the Court muat neces­
sarily consider the ettieacy of the regula­
Qoaa that have been IUIJWted u one such
sipificant eban,.. It ia difficult to escape

211. All tbeIe d1ffeI eac:a aad poteDtial inc:onsist·
eacies daIb any hope of acbieYiDI the kind of
"benchmIrk" compuUoaa which. it is arlUed
by some (.... Amertteeh Commeatl at 8-12;
NYNEX CoauDeata II 1-9: U 5 Wilt Comments
at 36-31) wiD make anticompetidve actions eUo

ier to detea.

214. S. U.s. SpriDt CollUDeDta at 30. Accurate
aadltiJlI is furtbIr compUc:ated by the fact that
tJwCommteetoa clecUaed to require reportiDJ at
relatively pndIe iaIerYa1I; that it .uthorized
the a1loc:adoo to rep,.... ICCOODta of "'nc:iden·
r6I' apeDIII for up to ODe percent of a Recion·
a1 Company. eatire nMlIlUei (or approximately
$100 miWoa ... ,..r>; IDd tbIl it required the
c:ompaaie8 to kelp tMlr recorda for omy one
year. PCC JoUIt Acc:ol!!ltiDl Order at 1[1{ 182.
185. 77. 116.

215. AI the C4mmtllioQ .... (JoiIIt Cost lJeI:i.
siorI. FCC 86-564 at t 120 a. 225=

We did DOt plopoIe to preICIibe a manual
becaUie we beUeved that the DUx of nonregu·
lated activities aad the orpDiZational struc·
ture would YU'J widely from carrier to carri·
er, aad that. IiDIIe lDaDU&I would not ade­
quately eDCOmpuI all poatble variatioru.
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Additionally, the cited figures actually
fail to present the full measure of the
anticompetitive situation since they focus
entirely on national and even international
markets. See, e.g., Department of Justice
Report at 171-72 n. 337, 173. To obtain a
realistic picture, one must also evaluate the
individual Regional Company power in
their regional markets or submarkets.
See, e.g., Broum Shoe Co. v. United Statu,
370 U.S. 294, 324-25, 82 S.Ct. 1502, 1523­
24, 8 L.Ed.2d 510 (1962). In their regions,
these companies occupy positions of un­
questionable dominance,I. and substantial
anticompetitive effectl would be felt in
these regional markets if the manufactur­
ing restriction were lifted.1.

Suggestions have been made that, at
least with respect to some items of equi~

ment, not all Regional Companies would
purchase it from their own affiliates. Not
only is any such auumption contradicted
by the Department of Justice and Huber
reports,141 but experience since divestiture

dum in Opposition to Defendants' Motion for
Involuntary Dlsmisul. pp. 72-80. 363; Pretrial
Brief for the United States, pp. 48-54. 57~
Competitive Impact Statement at 9: Reply dated
April 5. 1984 reprdiq IeCtion vm(C) waivers,
pp. 7. 1~16. Now. iDapllcably, the Depart.
ment states that antitrust concema are not
railed when monopolies are leven,ed into a
substantial portion of the equipment manuflc·
tuI'iDI market. Department of JUitice Report at
162. 166. 176. No reuDn is fumiabed for this
cbanae in analysis.

139. Only Iarp central office switches require
economies of scale areater tban thole allowable
in oue Reiional Company... Huber Report
at 16.1~17.

14G. For example, Dr. Huber bu concluded that
elimin.tion of the restriction wou1d pennit the
RetPonal Compaaja to keep critical desip in­
formation from non-affiliated manufKturen.
Huber Report at 14.13. 14.20. 16.15. 16.19. An­
other conceivable coune of conduct by tbe Re­
poul Companies that could haw an anticom­
petitive impact involves the pro¥iaion of voice­
data services that use the local loop simulta­
neously for voice COIIvenatioaI, data trans­
misaion. and other related services. In order
for the local loop to be uaed in that maDDer. an
electronic device is required on each end of the
loop. S. IDCMA Comments at ~22. If each
Relional Company bad approximately nineteen
million access lines, Huber Report at Table G.4.
and each electronic device COlt S300 per line.
then each such company could conb'Ol approxi-

has been that Regional Companies have
entered markets, many entirely foreign to
telecommunications, just as quickly as they
were legally free to do so by judicial con­
struction, waiver, or otherwise, and occa·
sionally even when they were not legally
free to do so. It would be entirely unreal­
istic to assume that these companies would
hereafter fundamentally reverse their pat­
tern of behavior and refrain from entry
into the telecommunications and CPE busi­
nesses that are allied to enterprises in
which these companies are already en­
gaged and that are potentially fertile
sources of croas-subsidy skim-offs.

The companies may also be expected to
be motivated to enter these markets by the
dynamics of the relations among them and
the imperatives of the marketplace. Their
corporate images will not tolerate their ab­
stention, and a Regional Company that opt­
ed out may be found by shareholders and
others to have paued up a profitable exten­
sion into an adjaeent market.ld

matelya S6 billion equipment market within its
own filion. Tnnllatiq this statistic to ana·
tional focua, more tban a S40 billion market
could be roncloeecl to competition. "Such a
development would be the death bleD for do­
mestic data communications equipment manu­
faeturen." S. IDCMA CollUDeDts at 2G-21.

141. S. note 135. IIIpI'& The Huber Report
goes on to say (at 14.1~17):

A much more plaUlible scenario would
have the RHC eDterinI into a joint venture
with oue of the establilbed domestic or for·
eip manufIcturen and then UIina its own
captive affUIate to provide a protected sales
base from which to attack national and inter·
national marketL MOIl foreip manufactur·
ers are virtually paaranteed profitability in
their bome marUtI. by submdles or captive
sales at inflated tranIfer prices. For them.
an~ earDId in the United States is a
windfalL Indeed, many of tbeIe manufactur·
ers claim to be aiJIIiq far about a 5 to 10
percent .... of the U.9.; market, which
equates to abou& ODe RBOCs purchues. Of
course. under any requirements contract be·
tween a foreip manufacturer and an RBOC.
the affiliateI would be fairly free to CUltomize
switches, develop idiolync:ratic standards. and
then charp speda11ty trl.DJfer prices for the
specialty product provided.

141. Su Comments of North American Telecom·
munlcations A.uociation at 11-18.
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employees of even that lower ceiling.­
According to former FCC Chainnan Fowl­
er, this "severe reduction of our staffing
level, if allowed to continue, will limit our
ability to meet the demands of our ever
increasing workload in a timely and respon­
sive manner." Testimony before Subcom­
mittee on Commerce, Justice, State, the
Judiciary, and Related Agencies, U.S.
House Committee on Appropriations, Fe~
ruary 18, 1987, at 2-3.

B. Crou-SubB'idization

The Court will now examine in more de­
tail current regulations relied upon by
those who claim that there hu been a
change and who, on that buil, advocate
removal of the restrictions. This examina­
tion is conducted under two headings: reg­
ulations designed to deal with improper
ClOss-Iublidization; and repJations de­
signed to prevent discriminatory intercon­
nection. As will be seeD infi'a, none of
these regulations providetl support for the
cause of removal. for one of two reuons:
(1) the particular regulation predates the
decree and thla had addreued the prob­
lema on paper, but UDluceeufully, for

\

many, many years; or (2) the reauJation
Ai does not yet eJdat in effective form but is

',only on the drawing boards.
1. GrMf'tJl

The croeHubeidizatioD problem is u
acute now u it ever wu. The Huber
Report statea on the lubject of CI'OIHubli­
dization that (1) MVeDty to ninety p8re8nt
of the COlts underlyiJll the interuchange

.. Tbe Commip;ioll receDtIy eUmiMted three
auditors,com~one audit cam. in itl Com·
mOil Curier Bureau.

204. Report at 3.49. 6.35. 6.36, 9.7-9.9. 10.22,
11.1•• 12.5. and 13.10. A.ccorcliDI to lOme of
the Repoaal Compu" the Huber Report has
concluded that CI"OIHUbIidy CODCerDI are Dot
weipty. s. ..... Bell AdaIltic ColDlDlllti at 7.
What Dr. Huber lClUalIy said wu that -croa­
subsidy tbrouIh the shared \1M of reIOUI'CeI that
are ffOI iJlherently commoll to recuJated and
I.lIlfeIUlated operaliou is amenable to fairly
straiIhtforward recuJatory IUperviIion ... Re­
sources that are CODlIIlOIl to two claues of opere
aliou are mother matter eatire!y. nr. rqu/4.
tory JriItory of .,.,.tinI CO$I$ IMIWMIloc41 "nil
j"t~1uuqI~ iI OM of rtUfIIMJ'tt and
oft..~t1crou·nJmdy, blaMd if IIOt tJCtU·
all, nquind by WI.I'iou ,.,.u.tory botHa.- Hu·

a.ccess charges are joint and common; (2)
the list of infonnation provider costa that
might overlap with exchange operating ex­
change costa is long and crou-Iubsidization
opportunities are extensive; (3) there are
substantial cross-Iubsidization opportuni­
ties in the Yellow Pages provision; (4)
more than half the costa of a VSR service
bureau (excluding network usage costa) are
at least potentially shiftable; (5) seventy
percent of electronic mail costa are poten·
tially shiftable; (6) forty-four to seventy·
eight percent of electronic credit card
transaction services are potentially shifta·
ble; and (7) seventy to ninety percent of
alann services costa are highly susceptible
to misalloeation.* What ehanlH have oc­
curred from the situation revealed by the
trial rec:ord have been toward the existence
of more problema in regulatory oversight
rather than fewer.

It is intriDaically diftleuJt for a relatively
small ilOuP of reauIaton to prevent cross­
subsidization within several multi-billion
dollar entitietl, particularly if the entities
are u complex internally and u fluetuat·
inl orpnizationally u the Relional Com­
panies. Not only doel each of these com­
panies, u noted, represent a complicated
mix between repJated and unregulated af·
fillata and operatioDl, but the products,
too. lend themaelvetl eully to such a prac­
tice. AI Dr. Huber oblerved, u. •• regula­
tory requirementl that CRelioaal Compa­
nies] buy equipment competitively crumble
quickly when the product heinl purehued

ber Report at 3..53 (emphuilldded). Profesaor
Hausman. aD expert retained by AT II T ill its
Iitiplioll apiIlIt MCJ. who DOW suppona Pacif·
ic Telesis, COIlIIWIicta this c:aaduIioa. but be is
able to do 10 only by ipc:II'iJII the 1aIoas of the
IOvemmeIlt'. and tile privaae AT .. r Ulipdon.
Affidavit 01 Jerry Itt.. H·....o. lacbed to Mo­
tiOIl of hci8c: TeJeIia Group for Waiver of the
Line of 8uIiDe8 ReItrtctioaI. SlmiJarly. the
opinioD of Bruce I. Staqie that vertical inte·
sratioD is prooc:olDPllilift UDder the ciraun·
stances here (Affidavit of StaaPt IttKbed to U
S West Reply MeIDoraDdum, App.Tab 11, pp.
15-19) is bach~ aDd it c:aDIlOt overcome
the contrary conclusioll reKbed by the Court
when the jud,meDt wu entered (aDd when the
Bell System', motiOIl to cIiJmia wu denied),
that is the law of the cue.

~
\
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The reason for that reticence is sim- of the capacity to perform its national coor.
dinating and standard-setting functions; if
its powers are left intact, it will stand as a
suitable vehicle for joint Regional Company
action with respect to the manufacture of
telecommunications equipment and CPE.

D. Effect of Rem01Jal on Inn01Jation

Not only is there no basis for concluding
that the conditions that caused the estab­
lishment of the manufacturing restriction
in the decree have ceased to exist. but the
removal of that restriction at this juncture
would arrest or nullify significant positive
developments that have occurred since
then.

As discussed above, it cannot be serious­
ly disputed that the Regional Companies'
local exchanges continue to be monopolies;
that a Regional Company that waa permit­
ted to enter manufacturing would satisfy
ita equipment needs excluaively or primari­
ly from ita own affiliate; and that such
activities would contravene the very pur­
pose of the decree-to prevent leveraging
of Regional Company local exchange mono­
polies so aa to foreclose independent manu­
faeturen from a very substantial part of
the telecommunications market. For these
teaIOns, retention of the manufacturing re­
striction is supported by consumers, \51

interexchange carriers,III independent local
exchange carriers,IU cellular carriers,153

manufacturers, suppliers, and servicers,l54
labor unions,18 and state recuIators.l51

ed. l
"

pIe.
Bellcore has responsibility under the de­

cree to prevent the technical fragmentation
and hence the deterioration of the national
telephone network; to perform the techni­
cal and engineering responsibilities that
must be performed on a centralized basis if
there is to be a single functioning system;
to set the technical and performance stan­
dards for network equipment; and to act
as a central liaison between the civilian
telephone system and the military's and
other emergency functions. AT & T, 552
F.Supp. at 208-09; Western Electric Co.,
569 F.Supp. at 1114-18. To decentralize or
otherwise to limit the responsibilities of
Bellcore so as to prevent ita use aa a ve­
hicle for anticompetitive action by the Re­
gional Companies would inevitably frag­
ment and frustrate Bellcore's centralizing
responsibilities which, notwithstanding the
divestiture, permit the nation'. telecommu­
nications systema to continue to function
on the basis of one national network with
one national quality standard. It would
also undermine Bellcore's ability to act aa
the critical link between the civilian tele­
phone systems and the national defense
communicatioDl networks.Ie

The Bellcore problem thua retembles the
squaring of the cirele. If Belleore'. powers
are cut back to safeguard againIt Regional
Company colIuaion in manufacturing, mar­
keting, and purehaaing, it will be deprived

I

,

1.... The Department of JlIIdce reUa on its old
SWJdby for situatioaa praeatiq. DO IDIWeI'
conpstenl with its positiOD-tbe poIIibility of •
new antitrust action. Respon.se at 124. S.
note 1f17. SJIII'tI.

149. W.,.,.,. s.trk Co., 569 F.5upp. at 1113­
15.

150. E.,., Consumer Federadoa of America C0m­
ments at 2. 36-40; Ad Hoc TeJec:ommuaications
Users Committee Commeats at 11-12: interna­
tional Communications Auociadoa Commeats
at 11-12.

lSI. General Electric: Communications and Ser­
vices Commeats at 3G-33: MC ReIpon.se at
7~79.

152. United Telecommunications Comments at
2~2S; Taconic: Telepboae Corporation Com­
ments at 1~17.

153. McCaw Communications Comments at 17­
19.

1M. Electronic: Industries Auoc:iation Comments
at 18-22: North AmericaD Telec:ommunications
Association Commeats at 7-42; IDCMA Com­
ments at 14-62; United Slates Telec:ommunica­
tiODS SuppUen Auoc:iatiODS Comments at 17­
53: Tandy Corporation Commeats at lo-3~

CDEMA Comments at 29-33.

155. Communication Workers of America Com·
ments, Appendix at 6-9.

156. Public: Service Commission of the District of
Columbia Comments at 27-29. ~38: Kentucky
Public Service Commission Comments at 23-25.
28.
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/ \ regulation or a substantial improvement in System, the organizational state of the Re­
the regulatory language and practice. IN gional Companies is much less rigid and far
Yet neither has occurred since 1982. more complex-with their subsidiaries.

If anything, the need for the line of
business restrictions is greater today than
it was before the Bell System breakup. At
least in theory, and to an extent in practice,
the Bell System was regulated in almost all
of its structures and operations. ltI By con­
trast, many of the current operations of the
Regional Companies take place in unregu­
lated markets. This complex mixture of
regulated and unregulated activities pro­
vides these companies both with a powerful
temptation and with ample opportunity to
commit anticompetitive abuses in the com­
petitive markets and to subsidize their com­
petitive operations with profits earned in
the monopoly markets.III In view of the
fact that, when compared with the Bell

IM. Several Rqional Companies would scand
the relationship between the decree and I'eIU1a­
tion on its head. contendtnl that criticism of the
efficacy of various FCC rules "are in reality
reaJ'lWDents of issues already presented to and
rejected by the Commission." E.,.. Reply of
Puitic Telesis at 42~5; ....Reply of S0uth­
western Bell at 21-23. The decree in thiI cue
wu premiJed in substantial pIU't upon the iDad­
equacy of r'eIUlation u a IDIUI for cIeIdinI
with practices that violated the SbermaD Act. It
is absurd to maintain tbet, if tIM same or sim­
ilar rep1ations are still Lnadequate and that the
decree's removal staDcIard tbeaefon aDIlOt be
met, the reIUidioaI IbauId be eUminated any­
way because the CommiIIioD bu DGI lIeD fit to
adopt more effecdve replatiou. and I'eaI'I't'
ments have either DGI beeD made or were made
and have failed. The IlMfIliDIlaw of the c:ue
here is the decree, DGI FCC cIeciIions.

Furtbermore. the FCC is of c:oune not
clw'pd with the duty of eaforcinI the antitrust
laws; indeed. the CotnmillioD bat suaested
that it is quite prepared to ipon or override
antitrust concerns. FCC leIpODtI ID 0pp0It­
dOD to AT II T Modoa ar ~5.

In IUID, the Reifoaal Compuy &fIUJIMllts
coD.ltitute simply one IDCln attempI to reverse
the burden of proof. eYideDtIJ bec:au. of the
realization that they could DOt sadIfy the sec·
tion VIn(C) staDcIard. s. ..DOCeI 26. 35, 38.
9O.1IIfI"'o

IH. However, the FCC b8d DO dlrec:t reeulatory
responsibility over Western Electric or Bell Lab­
oratories. Department of 1ustice's 11Iird State­
ment of Contentions and Proof at 1146.

196. S. also Urnt. SMta ". AT .. 1, 627
FSupp. 1090, 109~ (D.D.C.l9M).

partnerships, joint ventures, and other en·
terprises, some regulated, some unregulat­
ed, some regulated in part l"-discrimina­
tion against competitors and cross-subsidi­
zation are far more difficult to detect, pre­
vent, and rectify through regulation now
than they were in 1982.111

Fourth. To the extent that there has
. 'been any recent change in the regulatory
picture itself, it haa been to weaken the
regulations goveming telecommunications
carriers, not to strengthen them. This is
shown moat dramatically by the FCC's re­
peal of the separate subsidiary requirement
for Relional Company competitive enter­
priaes-a requirement that it had thereto­
fore regarded u ita moat effective regula-

197. In addition, the lelional Companies are
frequently cunlinl their orpnizational strue:·
ture. S.W~ Post, July 8. 1917, at FI,
reprdlnc an appuen1Iy fundamental chanae in
the corporate structure of Bell Atlantic: with
subltancW implications for the monopoly and
competitive operations.

I'" SIDce eIlCb of the 1telP0nai Companies oper·
ates in sewn! scateI, the state and local rqula.
tory bocfles libwtse have a very difflcult job. for
none of them is likely to be aware of the entire
financial and operational swua of • RecionaJ
Company., n.ua. .. the Co1ondo PubUc Utili­
tia Comm'MiM points out.- in a number of
states the ItelPoaal CompuUa "are essentially
unreeuJated altbouch they u.olutely and deep.
ly affect the public iDtenIIo" to the point where
the COmmi.... "CUDOt fteD 100& at the books
and recorda 01 U S w_.. the RecionaI Compa·
ny in thai.... eommeata at 2. S. also
~ PtIbIIt s.rMcIfC~ ". FCC,
476 U.s. 355, 106 SoC&. 1190. 90 LEd.2d 369
(1916).

SeveralItelPODa1 Compuli_ rely upoa bill.
",. Motor 0IrrWs v. lJrritMt SMtar. 471 US. 48,
105 S.CL Inl. U I 8d 2d 36 (1985). apparently
for the propoIition that tIM SbermaD Act does
not preempt state rtl'alMJon. I.epIy 01 Pacific
Telesis at 21-30. But the Supreme Coun beld in
that cue only tbat coI1ective rIltea\Ikilli activi·
tia are immuae from antitrull liabiUty under
the state actioa doctrine enunciated in Par", v.
Browrt. 317 UoS. MI. 63 5.C&. J(J7. 87 L.Ed. 315
(19-43). Tba& priKipie and that boldinl have no
relevance to the inltant lawsuit. let alone the
instant proceedf""
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167. NTIA Joel Oft to COllUDeDt that "It is no
secret that larp U.s. corporations have not al·
ways proven succesIful when coalronted with
aaressive foreip-bued competition ...
[F]irms such as AT * T did DOt quickly
develop the ability to function in competitive
markets because for yan the company did not
need to, and devoted its resources to satisfying
'captive' Bell System requirements." NTIA
Trade Report at 17-1'.

166. The manufacture of some products. such as
data transmission equipment, inc:ludinl mo­
dems, dilital data sets, multiplexers, and net·

u.s. v. WESTERN ELEC. CO., INC.
Cite .. 673 FJIupp. 525 (DoD.C. 1911)

on fIxed rates of return as the principal their monopoly power should they be ai­
source of their income must not be shut lowed into manufacturing.

off. The Department of Justice acknowledges
In any event, insofar as this Court's obli- that removal of the restriction will be fol­

gations under the antitrust laws and under lowed by the displacement of many of the
the decree are concerned, it is not prepared competitors, postulating that increasing
to halt the progress that has been made by concentration in the equipment markets is
independent manufacturers and sellers, inevitable. Report at 171-76. However,
large and small, toward a genuinely com- trends with respect at least to some types
petitive environment in the telecommunica- of equipment have been precisely in the
tions equipment market, by modifying the opposite direction, and whatever inevitabili­
decree so as to turn back the clock toward ty there is to greater concentration would
domination of the market by the Bell m~ flow primarily from the effects of the re-
nopolists. moval of the restrictions. See pp. 561~2,

E. Foreign-Dominated Firms infra.. The Department's position contem-
Crowding Out Specialized plates, with what may only be character-

Manu!fJCturerI ized &8 remarkable equanimity for an anti-
The Regional Companies finally contend trust enforcement agency, the ready de­

that such facton &8 the economies of scale struetion of many high-quality firms p~
involved in manufacturing, the increasing duciDg high-quality goods that have
standardization of interconnection require- emerged since divestiture, and that are per­
ments, and the vigor of the existing compe- forming important service to the economy.
tition will prevent them from becomingre- Indeed, according to another government
gional monopolists should they be allowed ageney, the Commerce Department's
into the manufacturing market. That con- NTIA, the moet iDnovative and efficient
tention, too, laeks merit. American buaineues are rarely the largest

In the first place, several of the aaaump- or the moet highly integrated but smaller,
tions underlying this contention are not specialized firma. l

• NTIA Trade Report:
correct. For example, although economies A8IuIing tM EjJ'ec" 01 C1uJnging the AT
of scale apply to some types of equipment, & T Antitnut Con.wnt DecrH at 17-18
they do not to others. Likewise, the trend (February 4, 198'7).1'"
in interconnection requirements for sueh Moreover, the Department of Justice
items &8 data commUDieations equipment lack of CODeerD reprding coneentration ig­
has actua1y been toward leu uniformity.18 nores the effect such eoneentration will

Beyond that, while the competitive na- have on the survival of competition itself in
ture of the equipment manufacturing buai- several equipment marketa, and the threat
neu depends to an extent upon the type ot that will be poeed by the. ensuing manufac­
market that is at iaaue, the fact that comp&- turing monopoly or OlilOpoly involving for­
tition is presently healthy and strong in eign firma. Aeeording to NTIA, the most
many markets does not diminish the ability plausible scenario in at least one teleeom­
of the Regional Companies to leverage munications market is that, in the event of

165. Whi1e economies of scale are present in wort manapment syItemI, is today hiIblY de-
central office switch manufae:tuJinl, they are centralized, inYOlviq many small firms.
not in the data communications equipment in·
dustry. C01ffIIdN IDCMA Comments at 30 with
Department of Justice Report at 171-76 and
Huber Report at 14.14. The trend in intercon­
nection requirements bas been toward less uni­
formity with respect to data communications
equipmenL IDCMA Comments at 42-43.
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VI
Regulation

The Regional Companies and the Depart.
ment of Justice argue that, unlike during
the period prior to the entry of the decree,
FCC regulation can now be depended upon
to keep those in control of the local ex·
changes from engaging in anticompetitive
activities, whether in interexchange servic­
es, in manufacturing, or in information sere
vices. The Court has carefully considered
these argumenta as well as the regulations
on which they are based. Upon such con­
sideration, the Court has concluded that
there is no reasonable basis for assuming
that the regulations willlOlve the antitrust
problems presented by this case.

A. General

First. As diacuued in Part I, supra,
despite the decadee-old requirementa in the
CommunicatioDl Act, 47 U.S.C. § 202(a),
and various FCC replations requiring non­
discrimination, equal access, and proper
cost alloeatioDl, and notwithatanding the
Commission's own persistent and dedicated
efforts for a number of yean, the FCC was
unable to prevent or to remedy major anti­
competitive abuaea by the Bell System
achieved throup the activities of ita local
affiliates.

A substantial part of the trial of this case
revolved &rOund the ever-ehanginc Bell

190. As the Committee of Corporate Telecommu­
nications Users DOles, there are a1Io importaJlt
privacy considerations at stake when. for exam·
pie. a RqionaJ Compuy, bmDI control of its
customers' Una of commUDication. wtIl aIIo
have access to their linea of credit. travel plans,
credit card expeDditurel. medical iDformation,
and the like. ColDJllelltiat 17-19. OIl the basis
of a subscriber's telepbone ca11i.q patterns with
respect to information. a 1teIional Company
could easily pinpoint that subscriber for the sale
of Regional Compuy-pnerated iDformation
and t he sale of other products and services
connected therewith. to the point where that
company would have a "Bil Brother" type rela·
tlonshlp with aU thole residinc in its recion.

119. The statui of FCC replation and its lack of
present effectiveness are of course no dJfferent
in the information services market than they
are with raped to intereU'banae services and
manufllcturinc (.-. Part VI, infra >, and the divi·
sion of the BeD System .into seveII 1leIi0nal
Companies and what pl'Olfal bas been awie
with respect to equal accesa have likewise no
pulei' weicht here than they have in the other
contexts d1tcuaed above.

u.s. v. WESTERN ELEC. CO.• INC.
cu. u 673 f.sup,. 515 (DoD.C. 1917)

unre~lated operations; (2) Pacific Bell on the sale by the Regional Companies of
pro~ded legal ~nd training services to com· information content will accordingly be
petltive ?~rations at below market value maintained. With respect to the issue of
and PaCIfic Bell employees performed un· information transmission, see Part VIII, in.
billed work for unregulated affiliates; (3) Ira.
properties were transferred from Pacific
Bell to unregulated operations at below
fair market value; (4) technology was
transferred to competitive operations from
Pacific Bell on an uncompensated basis;
and (5) PacTel unregulated operations were
gratuitously benefiting from their affil­
iation with Pacific Bell. California Public
Utilities Commission, A Report 011. Pacific
Bell', Afjiliaud/SubBidary Companiu,
Proceeding No. A.85-01-Q34 (June 3, 1986).

Perhaps even more telling is the Depart­
ment of Justice's recognition that "[o]ne
cannot be as definitive with respect to to
the potential competitive effects of a [Re­
gional Company's] provision of information
services that use [ita] local exchange facili­
ties" as with respect to thOle that do not-1M

Report at 122.1• As diacuaaed above, aI­
mOlt all information services must and do
use the Rerional Companies' local ex-

. change facilities.

In short, the re&IODI cited by the Court
in 1982 and in 1984 are as valid today as
they were then. There is no question but
that the Regional Companiea would have
the same incentives and the same abilities
attributed to them at that time, and that to
open up the information aervieee market to
ita full extent, as requested by lOme, would
be to take the very riab 1. that neither the
Department of Justice nor the Court were
willing to take three yean ap, and that
the decree plainly forbids. The restriction

1..~ iDformation and COl1lWlt avail-
~tJ; features mOlt IOUIbt by sublcrib­
en. Comments of Lqborn PubllsbiDc Compa­
nyat 5.
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While the decisions on interexchange sere eluded from the information services mar.
vices (Part III) and on manufacturing (Part ket, they would have an incentive to design
IV) are not particularly difficult, because their networks to accommodate the maxi.
no persuasive case has been or can be mum number of information service provide
made that the particular restrictions are ers on account of the earnings they could
eligible on any reasonable basis for remove expect to receive from these providers in
al under section VIII(C) of the decree, the terms of access fees. On the other hand, if
problem is more difficult with respect to these companies were permitted to provide
the information services restriction which their own information services, their incen.
is discussed here and in Part VIII, infra. tive would be Uto design their local net-

If the Court were to consider only the works to discourage competitors, and thus
request of the Regional Companies and of to thwart the development of a healthy,
the Department of Justice for a complete competitive market." AT cf T, 552 F.Supp.
removal of the restriction on the provision at 189-90 (footnote omitted).
of information services, without distinction Based upon these considerations, the
between content and transmil8ion, that de- Court has consistently upheld the restric.
cision~ too, would ~lainly ~ve to ~ in the tion as incorporated in the proposed con.
negative, for the information servu:es reo sent decree submitted by the parties.
striction ~ suPport:ed by the. same factors Thus, it explicitly rejec:ted the suggestion,
that reqwre re~ntion of ~e. mterexchange made early on, that the Regional Compa.
and manufacturing proh.ibltions. nies could "DlO8t efficiently provide iniol-

As the Court stated in the 1982 Opinion mation services by taking advantage of
explaining the provisions of the decree: various economies," for example by the use

All information services are provided of the same equipment for exchange tele­
direetly via the telecommunications net· communications and information services.
work. The Operating Companies would AT cf T, 552 F.Supp. at 189 n. 238. The
therefore have the same incentives and Court concluded that it would be impouible
the same abilities to diseriminate against to determine whether such an advantage
competing information service providers was due to inherent efficiencies or to effi­
that they would have with respect to ciencies resulting from the deliberate de­
competing interexehange earners. Here, sign of the network in a dileriminatory
too, the Operatin, Companiee could dis- fashion. Ido l74 Similarly, in response to a
criminate by providing more favorable 1984 request by the Regional Companies
aeeeu to the loeal network for their own for a waiver of the line of busineu restric.
information services than to the informa- tions in section 1I(D)(1) of the decree, the
tion services provided by competitors, Court reaffirmed· that removal of the inior­
and here, too, they would be able to mation services restric:tion would have to
subsidize the prices of their services with await usignifieant teehnologieal or struc­
revenues from the loea! exehani8 mODO~ tural changes" that would substantially re­
oly. duee the dependence of information service

AT cf T, 552 F.Supp. at 189 (footnote omit- providers on the loea! exchange networks.
ted). AT cf T, 592 F.Supp. at 868. And the

The Court went on to say at the time Court found that, u of that time, DO such
that, if the OperatiDg Companiel were ex- changes had oecurred.171

zlin& for it wu the Depertment that made the
distinction wbeo it drafted the decree.

1'4. ~ explained above. network desip is never
complete; particularly where as dynamic a mar·
ket as that for information services is involved,
redesips are not merely optional, they are of·
ten mandatory.

175. While competition in the various infonna·
tion services markets bas subl&antially in·
creased. s-. Part vm. i1r/N. thae services vary
widely with respect to coacentraUon aDd ease of
entry. Some markets, such as those for tele·
phone answeriDi services, public announce·
ment services, and alarm monitorina. for exam·
pie. are easy to enter aDd, in most posraphic
areas, unconcentrated. Others, includiftl legal
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NTIA,182 but he correctly emphasizes that,
because of their very nature, information
services are especially vulnerable even to
slight manipulation and discrimination, as
they are also to small degradations in
transmission quality. For that reason, he
correctly concludes that the various exam­
ples of non-access-dependent services cited
by the Department of Justice are not real
substitutes, especially for "time-sensitive
information services, [whose] competitive
health. .. depends strongly on continuing
non-discriminatory access to [Regional
Company] III services and facilities." Re­
port at 6.23. In another section in his
report, he notes that

[c]ompetition among database providers
and electronic publishers is critically de­
pendent on reliable fast delivery at a
reasonable cost. The telephone network
provides a critical link between many
providers and their customers. The poe.
sibility of [Regional Company] entry into
these information markets therefore rais­
es the familiar concema about the poIIi­
bility of discriminatory aecesa to [Region­
al Company] facilities.

Report at 7.7.
Again, according to Dr. Huber, the na­

tional value added networka "depend heavi­
lyon the [Regional Companies] to provide
transparent acceu to end UHr'a data traf·
fie." Report at 5.13. In aUlD, while in hia

la. A technical analysis performed by NTIA
likewise makes clear that the ehancteriItic:I of
alterDatives relied on by the Deputment of Jus­
tice are incompatible with the Deeds of IDOIt
information services: (1) private microwave
systems require unobItructed 1IDeoof...... trans­
million paths, IDd typical ea.t per smalll)'ltem
is $12,000 to $38,000: (2) u to fiber optic sys­
tem., ollly tbirty-three users of local fiber sys­
tems have been cited, tarptecI CUICOmen \III

either 24 or 672 voice pwIe equiva1eDt ebaD­
nels, and primary \lie it for iDteraebanp ac­
eesa or private networks; (3) only a small num­
ber of cable televilioD systems have the COItly
equipment needed for ~way operadoDa; (4)
cellular radio systems are not pneraIly app~
priate for nonmobile service: COllI make cellu­
lar service undesirable u a subldtute for local
service at this time; IDd IODI taIldftI times
could decnde service quality: (5) ea.t of clilital
termination systems maybe biPer thaD for
microwave systems, over $7,850 per voice eban­
nel accordinl to Bell Communkatiou Re­
search: and (6) satellite systeJDI are IDOIl COlt­
effective for hilll traffic volume, lone haul

view new transport technologies are "on
the horizon, the [Regional Company] still
provides critical links in the transport pyra_
mid." Report at 7.15,1"

B. Incentive and Ability to
Dilcriminat6

It is necessary next to determine wheth­
er, with respect to the provision of informa­
tion services, the incentive and ability of
the Regional Companies to engage in anti­
competitive conduct remains the same as it
was when the decree was entered. The
answer is plain. There has been no change
whatever in this respect since 1984, and no
demonstration that now, unlike then, there
is no substantial pouibility that the Re­
gional Companies could not, and indeed
would not, UN their monopoly power to
impede competition in the infonnation ser­
vices market.

The Regional Companies argue at some
length that they have no incentive to dis­
criminate apiDat competiton in the infor­
mation service market bec:aUN to do so
would diminilh UN of the network and
hence a reduction in their revenuel.lll But
in any market where the Relional Compa­
niea are in competition with independent
information service providen, their eco­
nomic interest U. in manipulating the sys­
tem toward UN of their own services, rath-

(Jreater thaD thaD 200 miles) appUcations, and
COlt per voice channel II u hiP u $2,000.
NTIA, CotrqMtItItM ill • Lot»J~ T.r.­
pltfJtN s.rw.w M.ut aI 29, 30-34, 37-38.

113. nte Huber Report pnerally \lIeS the broad·
er term "LEC,. but u iDdIc:ated nqwa, the vast
majority of local acba-r companies are Reo
lional Company achanps aDd, in any event,
for purpoIeI of tbis anaJysia, there II no rele­
vant distiDCtion.

1M. Additionally, UDder the FCCI ComptIl.,- /11
order. the RePonal Companies may insta1l in­
formation servic:a equipment in their central
offices. but tbeJr eompetiton mUll locate com­
parable equipment elsewhere, where, u General
E1ee1ric CommUDk:atiou and Services Compa­
ny emphasizes, OppoIitiOD aI 23, their mure
expensive intereon.nectioaa can be subject 10

delay and other manipulation.

115. NYNEX Respoue aI 32-33; U S West Mem­
onndwn at 42.

.
f
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NTIA,182 but he correctly emphasizes that,
because of their very nature, information
services are especially vulnerable even to
slight manipulation and discrimination, as
they are also to small degradations in
transmission quality. For that reason, he
correctly concludes that the various exam­
ples of non-access-dependent services cited
by the Department of Justice are not real
substitutes, especially for "time-sensitive
information services, [whose] competitive
health. .. depends strongly on continuing
non-discriminatory access to [Regional
Company] til services and facilities." Re­
port at 6.23. In another section in his
report, he notes that

[c]ompetition among database providers
and electronic publishers is critically de­
pendent on reliable fast delivery at a
reasonable cost. The telephone network
provides a critical link between many
providers and their customers. The p0s­

sibility of [Regional Company] entry into
these information markets therefore rais­
es the familiar concerns about the poui­
bility of discriminatory access to [Region­
al Company] facilities.

Report at 7.7.
Again, according to Dr. Huber, the na­

tional value added networlal"depend heavi­
lyon the [Regional Companies] to provide
transparent aeceu to end uaer'1 data traf­
fic." Report at 5.13. In Ium, while in hia

IG. A technical analysis performed by NTIA
likewise makes clear that the cbancteriIticI of
altematives relied OD by the DepanmeDt of JUI­
tice are iDcompatible with the needs of moll
informatioD services: (1) private microwave
systemI require UDObIcructed 1fDe.of-silbt trail.­
miaiOD paths, aDd typical COlt per smalll)'ltem
is $12.000 to $38.000: (2) u to fiber optic sys­
tems, omy tbirty-tbree users of local fiber sys­
tems have heeD cited. waetecf CUItomen use
either 24 or 672 voice poade equivaJeDt chaD­
nels, and primary use i. for inter'aChanae ac­
cess or private networks; (3) only a small num­
ber of cable televisicm systems haw the COIdy
equipmeDt needed for ~way operatioas; (4)
cellular radio systems are not pDen11y apprc>
priate for nonmobile service; COltS make ceUu­
tar service UDdesirabIe u a subttitute for local
service at this time; and 10111 ta1IdDI times
could dearade service quality; (5) COlt of dilital
termination sysaems maybe hiPer than for
microwave systems, over $7.850 per voice chaD­
nel IICCOrdina to Bell Communic:ations Re­
search; and (6) sateWte systems are most cost­
effec:tive for hilb traffic volume. lone haul

view new transport technologies are "on
the horizon, the [Regional Company] still
provides critical links in the transport pyra_
mid." Report at 7.15.114

B. Incentive and Ability to
Discriminate

It is necessary next to determine wheth­
er, with respect to the provision of informa­
tion services, the incentive and ability of
the Regional Companies to engage in anti­
competitive conduct remains the same as it
was when the decree was entered. The
answer is plaiD. There has been no change
whatever in this respect since 1984, and no
demonstration that now, unlike then, there
is no substantial pouibility that the Re­
gional Companies could not, and indeed
would not, use their monopoly power to
impede competition in the information ser­
vices market.

The Regional Companies araue at some
length that they have no incentive to dis­
criminate apinat competitors in the infor­
mation service market becauae to do so
would diminilh use of the network and
hence a reduction in their revenues.11I But
in any market where the Relional Compa­
nies are in competition with independent
information service providers, their ec~

nomic interest lieI in manipulatin, the sys­
tem toward 1118 of their own services, rath-

<treater than thaD 200 miles) appUcations, and
COlt per voice channel is u hiP u 12.000.
NTIA. Co""""" lit tIM Lot:.J~ r.t.­
p/tou .s.rwc. JMrUI at 29. 30-34. 37-38.

113. The Huber Repon paeraUy \lIeS the broad­
er term "LEC,. but u iDdlc:ated nqmI. the vast
majority of local exc:han.. companies are Re­
ponal Compuy aCha'" aDd, in any event.
for purpoteI of tbb analysis, there is no rele­
vant distiDctioD.

114. Additionally. UDder the FCC. CtJmpfIl., /11
order. the R.ePonal Companies may insWl in­
formation services equipmeDt in their central
offices. but their competitorl mu locate com­
parable equipmeDt ellewbere, where. II General
Electric CommUD1cations aDd Services Compa­
ny emphasizes. OppoGtiOD at 23. their more
expensive interc:oDDeCtions can be subjec:t to
delay and other maDipuJatiOD.

lIS. NYNEX Response at 32-33: lJ S West Mem­
orandum at 42.
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While the decisions on interexchange ser­

vices (Part III) and on manufacturing (Part
IV) are not particularly difficult, because
no persuasive case has been or can be
made that the particular restrictions are
eligible on any reasonable basis for remov­
al under section VIII(C) of the decree, the
problem is more difficult with respect to
the information services restriction which
is discussed here and in Part VIII, infra.

If the Court were to consider only the
request of the Regional Companies and of
the Department of Justice for a complete
removal of the restriction on the provision
of information services, without distinction
between content and transmission, that de­
cision, too, would plainly have to be in the
negative, for the infonnation services re­
striction is supported by the same factors
that require retention of the interexchange
and manufacturing prohlbitions.

As the Court stated in the 1982 Opinion
explaining the provisions of the decree:

All information services are provided
direet1y via the telecommunications net­
work. The Operating Companies would
therefore have the same incentives and
the same abilities to diserimiDate against
competing information service providers
that they would have with respect to
competing interexcbanp carriers. Here,
too, the Operatin. Companies could dis­
criminate by providin. more favorable
aeceu to the loeal network for their own
infonnaOOn services than to the informa­
tion services provided by competitors,
and here, too, they would be able to
subsidize the prices of their services with
revenues from the local exchanp monop­
oly.

AT &t ~ 552 F.Supp. at 189 (footnote omit­
ted).

The Court went on to say at the time
that, if the Operatinl Companiel were ex-

zlinc, for it wu the Department tIw made the
distiDction when it drafted the decree.

1'4. ~ explained above, network desip is never
complete; particularly where as dynamic a mar·
ket as that for information services is involved.
redesianl are not merely optional, they are of·
ten mandatory.

eluded from the information services mar.
ket, they would have an incentive to design
their networks to accommodate the maxi­
mum number of information service provid­
ers on account of the earnings they could
expect to receive from these providers in
terms of access fees. On the other hand, if
these companies were permitted to provide
their own information services, their incen­
tive would be "to design their local net­
works to discourage competitors, and thus
to thwart the development of a healthy,
competitive market." AT &t T, 552 F.Supp.
at 18~90 (footnote omitted).

Based upon these considerations, the
Court has consistently upheld the restric­
tion as incorporated in the proposed con­
sent decree submitted by the parties.
Thus, it explicitly rejected the suggestion,
made early on, that the Regional Compa­
nies could "moet efficiently provide infor­
mation services by taldDg advantage of
various economies," for example by the use
of the same equipment for exchange tele­
communications and information services.
AT &t T, 552 F.Supp. at 189 n. 238. The
Court concluded that it would be impossible
to determine whether such an advantage
waa due to inherent efficiencies or to effi­
ciencies relulting from the dehberate de­
sign of the network in a diseriminatory
fashion. Id. 174 Similarly, in response to a
1984 request by the Rqional Companies
for a waiver of the line of busineu restric­
tions in section 1I(D)(1) of the decree, the
Court reaffirmed that removal of the infor­
mation servicel restriction would have to
await "significant technological or 8truc:­
tural changes" that would subatantially re­
duce the dependence of information service
providers on the local exchange networks.
AT &t T, 592 F.Supp. at 868. And the
Court found that, as of that time, DO such
changes had oecurrec:l.lTI

175. While competition in the various informa·
tion services markets bas sublcaDtially in·
Cl'eased, sa Part vm. /ItfN. tbae services vary
widely with respect to concentration and ease of
entry. Some markets, such as thole for tele·
phone answeriq services. public announce·
ment services. and alarm monitorin,. for exam·
pie. are easy to enter and. in most aeo8RPhic
areas. unconcentrated. Others, includiDl legal
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190. As the Committee of Corporate Telecommu­
nications Usen notes. there are a1Jo important
privacy considerations at stake when. for exam­
ple. a Recional Company, haviq control of its
cu.stotDen' lines 01 COIIIJIlUD1catlon. will a1Io
have access to their lines of crecltt, travel plana,
credit card expeaditures, medical iDfonDation,
and the like. Comments at 17-19. OD. the basis
of a subscriber's telephone ca1UDI pMterDI with
respect to information. a RePoaal Company
could easily pinpoint that subscriber for the sale
of Regional Compuy-pnerated information
and the sale of other produa5 and services
connected therewith. to the point where that
company would have a "Bil Brother" type rela­
tionshIp with all thole residinc in its rqion.

Regulation
The Regional Companies and the Depart.

ment of Justice argue that, unlike during
the period prior to the entry of the decree,
FCC regulation can now be depended upon
to keep those in control of the local ex­
changes from engaging in anticompetitive
activities, whether in interexchange servic­
es, in manufacturing, or in information ser­
vices. The Court baa carefully considered
these arguments as well as the regulations
on which they are based. Upon such con­
sideration, the Court has concluded that
there is no reasonable basis for assuming
that the regulations will solve the antitrust
problems presented by this ease.

A. ~l

Fint. As diacuued in Part I, supra"
despite the deeadee-old requirements in the
Communications Act, 47 U.S.C. § 202(a),
and various FCC regulations requiring non­
discrimination, equal access, and proper
cost allocations, and notwithstanding the
Commission's own persistent and dedicated
efforts for a number of years, the FCC was
unable to prevent or to remedy major anti­
competitive abusee by the Bell System
achieved through the activities of its local
affiliates.

A substantial part of the trial of this ease
revolved around the ever-changing Bell

119. 11le sWuI of FCC recuJation and ltslack of
present effectiveness are of course no different
in the information services market than they
are with respect to intel'eXCNnae services and
l'lWlu&cturinc (.-. Part VI, infra ), and the divi­
sion of the Bell System .into seveD' Reaional
Companies and what propaa has been made
with respect to equal acceu have likewise no
p'eater weicht here than they have in the other
contexts discusIed above.

u.s. v. WESTERN ELEC. CO., INC.
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unre~lated operations; (2) Pacific Bell on the sale by the Regional Companies of
pro~ded legal ~nd training services to com- information content will accordingly be
petltive .operations at below market value maintained. With respect to the issue of
and Pacific Bell employees performed un- information transmission see Part VIII in-
billed work for unregulated affiliates; (3) Ira. "
properties were transferred from Pacific
Bell to unregulated operations at below
fair market value; (4) technology was
transferred to competitive operations from
Pacific Bell on an uncompensated basis;
and (5) PacTel unregulated operations were
gratuitously benefiting from their affil­
iation with Pacific Bell. Califomia Public
Utilities Commission, A Report 01& Pacific
Bell ~ A.fjilioted/SubBidfJry Componiu,
Proceeding No. A.85-01-o34 (June 3, 1986).

Perhaps even more telling is the Depart­
ment of Justice's recognition that '4[o]ne
cannot be as definitive with respect to to
the potential competitive effecta of a [Re­
gional Company's] provision of information
services that use [its] loea! exchange facili­
ties" as with respect to thOle that do not.·11

Report at 122.111 As diacuued above, al­
mOlt all infonnation services must and do
use the Regional Companies' local ex-

. change facilities.

In short, the reuons cited by the Court
in 1982 and in 1984 are as valid today as
they were then. There is no question but
that the Regional Compania would have
the same incentives and the same abilities
attributed to them at that time, and that to
open up the information aerricea market to
ita full extent, II requested by lOme, would
be to take the very nab lit that neither the
Department of Justice nor the Court were
willing to take three yean ap, and that
the decree plainly forbids. The restriction

I"~ iDformadon and CODlWlt avail-
~tt; features mOlt IO\IIbt by subtcribo
en. ColDJDalti of I..ePorn Publ1Jbinl Compa­
ny at 5.
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on [IXed rates of return as the principal
source of their income must not be shut
off.

In any event, insofar as this Court's obli­
gations under the antitrust laws and under
the decree are concerned, it is not prepared
to halt the progress that has been made by
independent manufacturers and sellers,
large and small, toward a genuinely com­
petitive environment in the telecommunica­
tions equipment market, by modifying the
decree so as to turn back the clock toward
domination of the market by the Bell mo­
nopolists.

E. Foreign-Dominated Firms
Crowding Out Specialized

Manu/acturmI
The Regional Companies finally contend

that such factors as the economies of scale
involved in manufacturing, the increasing
standardization of interconnection reqw.r.
ments, and the vigor of the existing com~
tition will prevent them from becomingre­
gional monopolists should they be allowed
into the manufacturing market. That con­
tention, too, lacks merit.

In the first place, several of the auump­
tions underlying thi8 contention are not
correct. For example, although economies
of scale apply to some types of equipment,
they do not to others. Likewi8e, the trend
in interconnection requirementl for such
items as data communications equipment
has actualy been toward leu uniformity.1.

Beyond that, while the competitive na­
ture of the equipment manufacturing busi­
ne.. depends to an extent upon the type of
market that is at issue, the fact that com~
tition i8 presently healthy and Itrong in
many marketa does not diminish the ability
of the Regional Companies to leverage

165. While economies of lCale are praent in
central office switch manufactuJinl, they are
not in the data communicatioas equipment in­
dustry. C"".,... IDCMA Comments at 30 with
Department of Justice Report at 171-76 and
Huber Report at 14.14. The trend in intercon­
nection requirements bu been toward less uni­
formity with respect to data communications
equipment. IDCMA Comments at 42-43.

166. The manufacture of some products, such as
data transmission equipment. includin. me>
dems, diptal data sets, multiplexers, and net·

their monopoly power should they be al­
lowed into manufacturing.

The Department of Justice acknowledges
that removal of the restriction will be fol­
lowed by the displacement of many of the
competitors, postulating that increasing
concentration in the equipment markets is
inevitable. Report at 171-76. However,
trends with respect at least to some types
of equipment have been precisely in the
opposite direction, and whatever inevitabili­
ty there is to greater concentration would
flow primarily from the effects of the re­
moval of the restrictions. See pp. 561~2,

infra,. The Department's position contem­
plates, with what may only be character­
ized as remarkable equanimity for an anti­
trust enforcement &iency, the ready de­
struction of many high-quality finns pro­
ducing high-quality goods that have
emerged since divestiture, and that are per­
forming important service to the economy.
Indeed, according to another government
agency, the Commerce Department's
NTIA, the moet innovative and efficient
American busineue8 are rarely the largest
or the moet bigbJr integrated but smaller,
specialized firma. l " NTIA Trade Report:
Aaanng tIN Ef/lce. 01 C1uJftging the AT
& T Antit",.t C01IH1It Dec1w at 17-18
(February 4, 1987>.117

Moreover, the Department of Justice
lack of coneern regarding concentration ig­
nores the effect IUch concentration will
have on the survival of competition itself in
several equipment marketa, and the threat
that will be poeed by the ensuing manufac­
turing monopoly or olilOpoly involving for­
eign firma. Ac:c:ording to NTIA, the most
plausible scenario in at least one telecom­
munications market i8 that, in the event of

work man.apment systemI. is today hiahlY de­
centra1ized, involvinl many small ftrmL

167. NTIA aoa on to commeDt that "It is no
secret that laqe U.s. corporatioas have not ale
ways proven succeuful wbeD coafronted with
agressive foreipbued competition ...
[Flinns such u AT • T did not quickly
develop the ability to function in competitive
markets becaUM for yean the company did not
need to, and devoted its raources to satisfying
'captive' Bell System requirements." NTlA
Trade Report at 17-18.
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/ \ regulation or a substantial improvement in System, the organizational state of the Re­
the regulatory language and practice. IN gional Companies is much less rigid and far
Yet neither has occurred since 1982. more complex-with their subsidiaries.

If anything, the need for the line of
business restrictions is greater today than
it was before the Bell System breakup. At
least in theory, and to an extent in practice,
the Bell System was regulated in almost all
of its structures and operations.1M By con­
trast, many of the current operations of the
Regional Companies take place in unregu­
lated markets. This complex mixture of
regulated and unregulated activities prl>
vides these companies both with a powerful
temptation and with ample opportunity to
commit anticompetitive abuses in the com­
petitive markets and to subsidize their com­
petitive operations with profits earned in
the monopoly markets.I" In view of the
fact that, when compared with the Bell

1M. Several Rqional Companies would stand
the relationship between the decree and retWa­
tion on its head, contendinl that criticism of the
efficacy of various FCC rules "are in reality
rearJU1Denu of issues already presenled to and
rejected by the Commillion." Eo,.. Reply of
Pacific Telesis at 42'-'5; ...Reply of South­
westenl Bell at 21-23. Tbe decree ill this cue
was premised ill substanUal s-t upon the inad­
equacy of retWation u a IDIUS for~
witb practices that violated the Sherman Act. It
is absurd to maintain thai. if the AIM or sim­
ilar rqu.latioDi are still iudequate aDd that the
decree's removal staDdard lbaefon caDDOt be
met, the relttictioas sbauId be eltrninatad any­
way because the Commi'lkm baa DOC IleA fit to
adopt more effectift felUlationa. aDd rearpa­
menu have either DOt beeD made or were made
and have failed. Tbe IOvenWiIlaw of the cue
here is the decree, DOC FCC deciIionI.

Furthermore. the FCC ia of ~ DOt
cbarpd witb the duty of eaforciDl the antitrust
laws: indeed. the ColDlllilaion 11M suaested
that it is quite prepued to ipore or override
antitnllt COncerD.L FCC R.esponIe ID Oppoet­
lion to AT • T Motion ar "5.

In IWD, the Jt.ePonal Compuly aJ"IWIMnta
coDltitute simply one mare attempt to reverM
the burden of proof, evideDt17 bec:auIe of the
realization that they could DOl sadIfy the sec­
tion VID(C) standard. s...nota 26. 35. 31.
9O.SIIfI'&

195. However. the FCC bad DO direct reauJatory
responsibillty over Western Eleca1c or Bell lab­
oratories. Department of Justice's 11drd State­
ment of Contentions and Proof at 1146.

196. S. alJo Umt. SIMa v. AT • 1, 627
FSupp. 1090. 109~ (D.D.C.I916).

partnerships, joint ventures, and other en·
terprises, some regulated, some unregulat­
ed, some regulated in part 1tT--discrimina­
tion against competitors and cross-subsidi­
zation are far more difficult to de~t, pre­
vent, and rectify through regulation now
than they were in 1982.•11

Fourth. To the extent that there has
. 'been any recent change in the regulatory
picture itaelf, it haa been to weaken the
regulations goveming telecommunications
carriers, not to strenithen them. This is
shown most dramatic:ally by the FCC's re­
peal of the separate subsidiary requirement
for Regional Company competitive enter·
priaes-a requirement that it had thereto­
fore regarded u ita most effective regula-

19'7. In addition, the Rqional Companies are
frequently eMail"I their orpniZIJtional struc·
ture. S.W~ Po#. July 8. 1987, at Fl.
reprdlna an appareDl1y ftmclaIMnw chanp in
the corporate IU'UCtUI'e of BeU Atlantic with
substantid implic:ations for the monopoly and
competitive operatioftl,

I" SIDce acb of the Rqioaal Companies oper·
ates in several stateI, the Slate and local rqula.
tory bodies likewise have • very difflcult job, for
none of them Is likely to be aware of the entire
financial aDd operaUoaal status of a RqionaJ
Company•. 1'hua, u the Co1cndo PubUc Utili·
ties CommiqjoQ poiDta out.- ill a number of
swa the RePoaal CompuUeI "are euentially
unrecuJated altbouP they abeolutely and deep.
ly affect the public in...... to the point where
the COmm;.... "c:aDIIOl eva look at the books
and records of 0 S W..: tM IleIloaa1 Compa­
ny ill that... CollUlleDtI at 2. S. tWo
L,oc,;";,,,.. PiIbIlt: s.w.wC~ v. FCC,
476 O.s. 355. 106 SoC&. 1890, 90 LEd.2d 369
(1916).

Several Rqional Compuli_ rely upon bllt­
mr Motor c.rn.s v. l.hrital sw., 471 US. 43,
105 S.C&. 1721. 151 Ed 2d 36 (1915). apparently
for th. propoIItion th.II the SbermaD Ad does
not preempt state~ Rep&, of Pacific:
Telesis at 21-30. But the Supreme Coun held in
that case only that c:oIlectiw ...".,.wd"l activi·
ties are immuae from antitrult UabtUty under
the state action doc:triDe aUDCia.ed in Ptulur v.
Browrr, 317 1].s. 341. 63 s.Ct. 307. 87 L.Ed, 315
(1943). Tbal priJlc:ipJe and thai boldinl have no
relevance to the iDIIaIlt lawsuit, let alone the
inSWlt proceed1n..
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The reason for that reticence is sim- of the capacity to perform its national coor­
dinating and standard-setting functions; if
its powers are left intact. it will stand as a
suitable vehicle for joint Regional Company
action with respect to the manufacture of
telecommunications equipment and CPE.

D. Effect of Rem01Jal on Inn01Jation

Not only is there no basis for concluding
that the conditions that caused the estab­
lishment of the manufacturing restriction
in the decree have ceased to exist, but the
removal of that restriction at this juncture
would arrest or nullify significant positive
developments that have occurred since
then.

As discussed above, it cannot be serious­
ly disputed that the Regional Companies'
local exchanges continue to be monopolies;
that a Regional Company that was permit­
ted to enter manufacturing would satisfy
its equipment needs exclusively or primari­
ly from ita own affiliate; and that such
activities would contravene the very pur­
pose of the deeree-to prevent leveraging
of Regional Company local exchange mono­
polies so as to foreclose independent manu­
facturen from a very subetantial part of
the telecommunications market. For these
reasons, retention of the manufacturing re­
.tric:tion is supported by consumer3,IM
interexchange carrien,111 independent local
exchange carriers,ll1 cellular carriers,153

manufacturers, suppliers, and servicers,l54
labor uniona,III and state regulators.1M

ed. 1U

pie.

Bellcore has responsibility under the de­
cree to prevent the technical fragmentation
and hence the deterioration of the national
telephone network; to perform the techni·
cal and engineering responsibilities that
must be performed on a centralized basis if
there is to be a single functioning system;
to set the technical and performance stan­
dards for network equipment; and to act
as a central liaison between the civilian
telephone system and the military's and
other emergency functions. AT & T, 552
F.Supp. at 208-09; WuUrn EUctric Co.,
569 F.Supp. at 1114-18. To decentralize or
otherwise to limit the responsibilities of
Bellcore so as to prevent ita use as a ve­
hicle for anticompetitive action by the Re­
gional Companies would inevitably frag.
ment and frustrate Bellcore'. centralizing
responsibilities which, notwithstanding the
divestiture, permit the nation'. telecommu­
nications systems to continue to function
on the basis of one national network with
one national quality standard. It would
also undermine BeUcore'. ability to act as
the critical link between the civilian tel.
phone systems and the national defenae
communications networks.I.

The Bellcore problem thUi resembles the
squaring of the circle. If BeUcore'. powen
are cut back to safepard apinat Regional
Company collusion in manufaeturing, mar­
keting, and pUl'Cbuing, it wiD be deprived

,

14L The DepartmenI ofJ~ reUa OD its old
staDdby fOl' situatiou preleDtiq. DO answer
consjsteat with its poatioD-tbe poIIibillty of a
new antitrust action. RapoDle II 124. S.
note 107, SJI11'tI.

149. Waum E1M:tri& Co., 569 F.Supp. II 1113­
15.

150. E.,.. Consumer Federation of America Com­
ments at 2. 36-40: Ad Hoc Telecommunications
Users Committee Comments at 11-12; interna­
tional Communications .bIociatiOD Comments
at 11-12-

151. General Electric Communications aDd Ser­
vices Comments at ~33; Ma RapoDIC at
70-79.

152. United Telecommunications Comments at
24-25: Taconic Telepboae Corporation Com­
ments at 14-17.

153. McCaw Communications Comments at 17­
19.

154. Electronic Industries AsIodation Comments
at 1~22: North Americ:aD Telecommunications
Auociation Comments II 7....2; IDCMA Com­
ments at 1~2: United Slates Telecommunica·
tions SuppUers AsIociations Comments at 17­
53; Tandy Corporation Comments at 10-30:
CDEMA Comments at 29-33.

ISS. Communication Workers of America Com·
ments. Appendix at 6-9.

156. Public Service CommiSlion of the District of
Columbia Comments at 27-29, ~38: Kentucky
Public Service Commission Comments at 23-25.
28.
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employees of even that lower ceiling.­
According to former FCC Chairman Fowl·
er, this "severe reduction of our staffing
level. if allowed to continue, will limit our
ability to meet the demands of our ever
increasing workload in a timely and respon·
sive manner." Testimony before Subcom·
mittee on Commerce, Justice, State, the
Judiciary, and Related Agencies, U.S.
House Committee on Appropriations, Feb­
ruary 18, 1987, at 2-3.

B. Crou-SubBidiz4tion
The Court will now examine in more de­

tail current regulations relied upon by
those who claim that there h.. been a
change and who, on that buil, advocate
removal of the restrictions. ThiI examina­
tion is conducted under two headings: reg­
ulations designed to deal with improper
cross-lubsidization; and regulationa de­
signed to prevent diseriminatory intercon­
nection. AI will be seen in,fra. none of
these regulations provide. support for the
cause of removal. for one of two reuons:
(1) the particular regulation predatel the
decree and thu had addreued the prob­
lema on paper, but unaucceufuJ)y, for

to many, many years; or (2) the regulation
Ai \ does not yet exilt in etfeetive form but iI

',only on the drawin. boarda.
1. lhMnU

The ClOU-Iubeidization problem ia u
acute now u it eftl' WaI. The Huber
Report statn on the lubject of CI'OIHubli­
dization that (1) seventy to ninety percent
of the eoeta underlyin. the interuchange

.. Tbe Commjgion rec:eady .limiMted three
auditors. compriIiDI one audit team, ill itl Com·
mon carrier Bureau.

204. lleport at 3.49. 6.35. 6.J6, 9.7-9.9. 10.22,
11.18. 12.5. IDd 13.10. A.c:cordiDI to IOIDI of
the Recional Compuliel. \be Huber Report has
concluded t1w CI'OIHUbIidy coaceru are Dot
weiPty. s., ..... Bell Atlantic CollllDeDti at 7.
What Dr. Huber lICtUa11y said WU t1w -CI'QMo

subsidy throuP the sbared \lie of raources that
are not inherently common to rep1ated and
UDJ'eIU1ated operations iI amenable to fairly
straiIbtforward replatory IUperviIioa ... Re­
sources that are common to two cJaues of oper.
ations are another matter entirely. 11N,.".J4.
ttWy/ti.rtory of uputan", COItlIMIWMI10Ctl1 and
int.ucJwr,. btuina.ra iI OIM of rtI1fIIM1It a1UI
oft..~tICt'O#-nJm4y, blaMl if rlOI ",".
all, nquinJ by vtII'iotu rep}4ttWy botJia." Hu-

access charges are joint and common; (2)

the list of information provider costs that
might overlap with exchange operating ex­
change costs is long and crosa-subsidization
opportunities are extensive; (3) there are
substantial crosaoflubaidization opportuni·
ties in the Yellow Pages provision; (4)
more than half the costa of a VSR service
bureau (excluding network usage costs) are
at least potentially shiftable; (5) seventy
percent of electronic mail costs are poten·
tially shiftable; (6) forty·four to seventy·
eight percent of electronic credit card
transaction services are potentially shifta·
ble; and (7) seventy to ninety percent of
alarm semeet coati are highly susceptible
to misallocation.- What chan.es have oc·
curred from the situation revealed by the
trial record have been toward the existence
of more problema in replatory oversight
rather than fewer.

It is intrinsically difficult for a relatively
small p1)up of replators to prevent cross·
subsidization within several multi-billion
dollar entities. particularly if the entities
are u complex internally and u fluctuat·
in. orpnizationally .. the Relional Com·
panies. Not only dOlI each of these com·
panies, .. noted, repraent • complicated
mix between replated and unregulated af·
filiates and operationa. but the products,
too, lend themaelv.. euily to such a prac­
tice. AI Dr. Huber obeel'ftd, u. .. regula·
tory requirementa that [1leIioD&1 Compa·
nies] buy equipment competitively crumble
quickly when the product bein. purehued

bet lleport at 3.53 (empbuia added). Professor
Hausman, an expert retaiDed by AT • T in its
litiption apiDIt MCL who now IUppons Pacif·
ic Telesia. contnldic:ta this c:oacIUIion, but b. is
able to do 10 only by ipariJII the Iatons of the
aovemment's IDd the pri\IIIe AT .. r Utiption.
Affidavit of Jerry It.. HPJ,",,". auacbed to Mo­
lion of hcifk: TeIIIiI Group for Waiver of the
Une of BUIiDeII RdrlctioaI. Similarly, the
opinion of Bruce L SWIPe dIM vertical inte·
ifation i. proocompetitiw uDder the circum·
stances here (Affldavit of S&aqle attached to U
S West Reply Memoraadum. App.Tab 11, pp.
15-19) is both WI"OIII and It caDDOt overcome
the contrary conclusion racbed by the Coun
when the judplent was entered (and when the
Bell System'. motion to d1Imia was denied),
that is the law of the cue.

~
\
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Additionally, the cited figures actually
fail to present the full measure of the
anticompetitive situation since they focus
entirely on national and even international
markets. See, e.g., Department of Justice
Report at 171-72 n. 337, 173. To obtain a
realistic picture, one must also evaluate the
individual Regional Company power in
their regional markets or submarkets.
See, e.g., Brown Shoe Co. v. United SUItes,
370 U.S. 294, 324-25, 82 S.Ct. 1502, 1523­
24, 8 L.Ed.2d 510 (1962). In their regions,
these companies occupy positions of un­
questionable dominance,I. and substantial
anticompetitive effeet8 would be felt in
these regional markets if the manufactur­
ing restriction were lifted.1"

Suggestions have been made that, at
least with respect to some iteD1l of equi~

ment, not all Regional Companies would
purchase it from their own affiliates. Not
only is any such assumption contradicted
by the Department of Justice and Huber
reports,I41 but experience since divestiture

dum in Opposition to Defendanti' Motion for
Involuntary Dismisul. pp. 72-80, 363: Pretrial
Brief for the United States, pp. ~54, 57-a;
Competitive 1mp8Ct Statement at 9: Reply elated
April 5, 1984 reprdiq MCtion VUI(C) waivers,
pp. 7, 1~16. Now, iDapUcably, the Depart.
ment states that antitnllt COncerDI are not
raised when monopolies are lewnaed into a
substantial portion of the equipmeDt manufac­
turiDI marbt. 0epu1meDt of JUItice Report at
162, 166. 176. No reIIOn is NrniIbed for this
cbaDp in ana1ysiI.

139. Only larp centrll office switebel require
economies of scale INIter tbaa tboee allowable
in one Ileciona1 Company Ira. Huber Report
at 16.1~17.

14G. For example, Dr. Huber bas concluded that
eUmiMtion of the restric:tion would pennit the
Reaioaal Compuia to keep critical desip in­
formation from non-affWated manuflduren.
Huber Report at 14.13, 14.20, 16.15, 16.19. An­
other conc:eivable coune of c:oaduc:t by the Re­
poaal Companies that could haw an anticom­
petitive imp8Ct involves the proYiIioD of voice­
dati servicea that ute the local loop simulta­
neously for voice CODvenatioDI, dati traIlS­
mislioa. aDd other related MrViceI. In order
for the local loop to be uaed in that manner, an
electronic device is required on each end of the
loop. S. IDCMA Comments at 20-22. If each
Rqional Company bad approximately nineteen
million accesa lines, Huber Report at Table G.4.
and each electronic device COlt $300 per line.
then each such company could control approxi.

has been that Regional Companies have
entered markets, many entirely foreign to
telecommunications, just as quickly as they
were legally free to do so by judicial con­
struction, waiver, or otherwise, and occa­
sionally even when they were not legally
free to do so. It would be entirely unreal­
istic to assume that these companies would
hereafter fundamentally reverse their pat­
tern of behavior and refrain from entry
into the telecommunications and CPE busi­
nesses that are allied to enterprises in
which these companies are already en­
gaged and that are potentially fertile
sources of crou-sub8idy skim-offs.

The companies may also be expected to
be motivated to enter these markets by the
dynamiea of the relations among them and
the imperatives of the marketplace. Their
corporate images will not tolerate their ab­
stention, and a Regional Company that opt­
ed out may be found by shareholders and
others to have paged up a profitable exten­
sion into an adjacent market.ltI

mate1y a S6 biWon equipment market within its
own retiOD. TrIDIlltin. this statistic to a na­
tional focuI. more tbaa a S40 bUUon market
could be forec1oIecI to competition. "Such a
development would be the death knell for do­
mestic data communic:atioDi equipment manu­
facturers... S. IDCMA Comments at 2~21.

14'. S. note 135,,,..... The Huber Repon
goes on to lIy (at 14.1~17):

A much more plausible scenario would
have the RHC enteriDI into a joint venture
with one of the estabUIbed domestic or for­
eip IDIDUfIlcturen and then UIiDI its own
captive affiliate to provide a protected sales
base from which to attack national and inter·
natioaal markets. MOIl foreip manufactur­
en are virtuIlly pwuteed profitability in
their home marteta. by sublidies or captive
sales at iDfIIted trIDIfer prices. For them.
an)'tbiDI earned ill the United States is a
windfall. Iadeed. many 01 tbeIe manufactur­
en claim to be IiJDiq fw about a 5 to 10
pcrceDl sbIn of the U.s. JIW'kec. which
equates to about one lUIOC's purcbues. Of
course. UDder any requirements contract be­
tween a foreipl manufacturer aDd an RBOC.
the affillata would be fairly free to customize
switches, develop idloIync:rItic standards. and
then charle specia1lty tr'IDIfer prices for the
speciaJty product provided.

142. Su Comments of North American Telecom­
munIcations A.sIociation at 11-18.
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As presently drafted. the order would

require each of the Regional (Amp&Jrles to
adopt a coat manual in accordance with
COlt allocation standards,211 and there
would be rules for transactions with affil­
iates said to be designed to protect against
cross-subsidization.211 The Regional (Am­
panies had until September 1, 1987 to file
their proposed cost allocation manuals.
These manuals will hereafter each be sub­
ject to public comment and subsequently to
review by the FCC for final approval.
Bued on DOnna! rerulatory schedules,
some substantial period of time will elapse
before thia procesa iI completed, and imple­
mentation of such manuals u are approved
will obvioualy take SOll1l additional time.
FfJJally, there ia the delay inherent in peti­
tiona for reconsideration, ," p. 574, inft'a,
and the ever-present likelihood of requests
for judicial review.

The problema with the Jaiflt COlt order
do not end with the timiD. of ita iuuance
in tiDal form; they aIIo relate to lubltance.
Aa ltated above, and u ezperience hu
amply ehoWD, CI'OIHubiidization iI euy to
achieve by firma enpced in both replated
and lUIftruJated buaineu but ditftcult to
deteet and to remedy. If replatioDl are to

211. Tbae staDdardI 1ft bued upoD I fully en.
tributed CGICiDI method"', with empb.uis on
direct .......ment 01 COllI baed on causation to
the IDUimum poIIib&e.

211. ". trlD-:doa ..... would paer.
ally require dIM tria'" berweea the Re­
Iioaa1 CompudII aDd tbeir IlfW.at.- be re.;ord­
eel on cbe boob • IDIU'bc prtce • IUCb price
call be cIIt«m1aId from • pI'IcIlJII ot tariff. In
the IbIeDce 01 • 111& ot tarUf price. ..... uu.
t.nd from • bIIoaal Co!Dpaay to ita DODreIU­
..... amu.a. an to be recorded II tile hiaber of
DIIbaok COIl ot '*... vahaI. wbUe UIetI
trIDIfGled from the DOIIfIIUlatecl aIfllIate to
tile ..... Compay 1ft to be recorded at the
1~ 01 theIe two flpra Sen.ic:eI for which
then aiaI DO 111& ot tariff price an to be
valued lD ICCOI'daDce with tile COIl aUoc:atioD
staDdarda.

212. ,.. ODe iDWwDcIr correc:dy poiata out.
IDUICb 01 tile appIlaIioG of tile FCC. rules to the
bi1Iloat 01 cIoUan in apeD" &ad lDvelbDent is
a malta' 01 polley ratber tbaa pure ICCOUDtinc.
aad ceniftcateI by tile R.epoaal Companies'
own auditors therefore CIDDOt IeI'Ye U aD effec·
ti.... c:becL WIIIenl UDion Te1eIraPb Compaay
ComlMfttl II 3.

have any hope of success, they must facili­
tate such detection to the maximum extent
possible. The Joint Ca.t order is not likely
to accomplish this objective. To the con­
trary, it complicates the proces. of detec·
tion by allowing each Regional Company
(1) to adopt a manual different from the
others; (2) to choose ita own cost allocation
procedures, (3) to select ita own account­
anta to review and certify the manual,m
and (4) to use its own reporting categories
and terminology.Z1I In short, there will be
no common denominator. Additionally, the
rule. will apply only to interstate services,
while much of the Relional Company busi­
nes., mixed and interrelated though it is, is
technically intrutate in nature.Zl4

The Commiuion had ita own good rea­
sona for adoptiDl thia particular system,m
and the choice of reruJatory meana is obvi­
oualy a matter for decilion by that body,
not thia Court. But the iuue before the
(Aurt is whether chaD,.. have occurred
since 1984 to render o,*lete the line of
buaineu reatrietiona of the decree. To
pau on that iuue, the Court mUit neces­
sarily conaider the etftcacy of the regula­
tions that have been euuested u one such
sipificant chaD... It is diffieult to escape

213. All tbeIe differeac:es aDd potential inconsist·
eDc:iel dub aD)' hope of IIdIieYiq the kind of
"beD~ compuiIoaI wtuch. it is arJUed
by some (..... Amerttecb CommeDtI at 8-12;
NYNEX CoauDeDtIIl~ U S West Comments
at 36-37) wiD make IIldcompetitive actions eas­
ier to dee.:t.

214. s.. U.s. SpriDI CollUDeD" at 30. Accurate
aadltlq is furtbIr compUc:atecl by the fact that
the- Commt"'oa declJDeCI to require reportiJ1l at
reJative1y pnc::i.- iJlterYaII; tbat it authoriZed
the a1loc:adoG to replat" IICCOWlta of "lnciden·
f6Jl' apeDIII for up to OM pen:eat of a Retion·
aI Com....", eatire revaua (or approximately
S100 miUloa per year): aad tbat it required the
compeDies to kelp their recorcII for only one
year. FCC JoIII& Accon,,",. Order at f1f 182.
185, 77, 116.

215. AI the CMIm''''''''a IWed (JobrI COlt [)«i.

sion, FCC ~564 • t 120 Do 225c
We did DOt propoII to pnlCribe a manual
becaUle we beUeved tbac the mix of nonregu'
lated ICtivitiel aDd the orpaizational str\1c·
ture would VII'J wtdeJy from carrier to carn·
er, and tJw • IiIaIJe maDual would not ade­
quately eDCOmpuI all poaible variations.
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132. The aeponal Companies bave 1Mde no ef­
fort to show that any particular market to
which they refer is a "relevant market or su~

market" for purpoIeI of antitrult analysis or
that they do not poueu market power therein.
Sa SttuUltud Oil Co. v. UNit. St4ta, 337 U.s.
293. 299-300 n. 5, 69 S.CL 1051, 1055 n. S. 93
LEd. 1371 (1949).
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manufacturers would once again~be. disad- would be likely, if not inevitable. The
vantaged and "the development ·o{a com- Court will now elaborate on several of
petitive market would be frustrated." [d. these conclusions.1ft

B. Anticompetitive Activity is Probable The Department of Justice claims that
In view of that relatively recent history, technological and market changes, in addi·

the question before the Court is whether a tion to the existence of improved federal
removal of the restriction is justified under regulation, have rendered the manufactur­
section VIII(C) or whether such a removal ing restriction unnecessary,l31 and in this
would present a substantial risk that condi- assessment it is of course supported by the
tions of anticompetitive activity, concentra- Regional Companies.1J1 These changes, it
tion of the telecommunications equipment is said, eliminate any substantial risk that
market in a few hands, monopolistic pric- the Regional Companies could use their
ing, and a relatively sluggish pace of inno- monopoly power in the various telecommu­
vation, will return. nications equipment or CPE markets. 132

As will be seen infra" the short answer That analysis is riddled with serious flaws.
to the question about a renewal of antieom- Fint. The Department and the Regional
petitive activity here, as with respect to the Companies rely in subetantial part on "the
interexchange restriction, is that no c~ntinued dispersal of equipment consump­
changes have occurred in the last d1ree tion, and the steady consolidation of equip­
years that would warrant removaT of the ment production," e.g., Department of Jus­
restriction on manufacturing: (1) the Reo tice Report at 161, stemming from the cre­
gional Companies still have an ironclad ation of the seven Regional Companies.
hold on the local exchanges; (2) collectively On this basis, they claim that, because each
they account for the purehalea of what company accounts for no more than a rela­
may be estimated at seventy percent of the tively small percentage of the purchases in
national output of telecommunications any particular market, the purehasing deci­
equipment, only slightly less than the share sions of one or several Regional Companies
of the pre-divestiture Bell System; (3) if cannot have much impact on competition in
the restriction were lifted, the Regional the equipment market as a whole.
Companies may be expected to act as did As explained above, on the mOlt basic
the Bell System: they would buy all, or and literal level the exiatence of the seven
almOlt all of, of the~ equipment require- Regional Companies is not a new develop­
ments from their OWD manufaeturing units ment not eontemplated when the decree
rather than from outaiden; (4) no mea- was entered. thOle who drafted, sub­
sures, regulatory or otherwise, are avail- mitted, and approved the decree included
able effectively to counteract such activi- the reatrietioD on manufaetuliBl at the
tiel; and (5) in lbort order following reo same time &I they provided, ill. the same
moval of the reatriction, a return to the decree, for the break-up of the Bell System
monopoliltie, antieompetitive character of into as many .. twenty-two or &I few as
the telecommunications equipment market seven local units and henee into the corre-

others. tile Court required modification of the part of the jMpeDt in this cue. However. as \
proposed decree to permit the aeponal Compa- will be seen below. aootber aowmment .ney.
aies to provide CPE. Section V1U(A). the N11A of the Department of Commerce. ex·

129. ODe of the i--. tbe impKl of rqulatiOIl, presses serious doubts on that score.
if any. is diICuIIed in Part VI. iIIfr&

130. Department of 1ustice Report at 161-71.

131. s.. ..,., Ameriteeh Comments at 7-10, 32­
41: US West Comments at 32-34: Ben South
Comments at 19-24: Southwestern Ben Com·
ments at.54-60. The fCC, too. suppoau the
removal of the manufacturina restric:tiOIl, as it
does with respect to all the other restrictions,
and as it did from the day they were entered as
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logical conditions, regulators would have
to have sufficient foresight to determine
in advance the discriminatory potential
inherent in tomorrow's technology ...
Even if it were possible, moreover, effec­
tively to monitor the technical aspects of
interconnection in an evolving technologi­
cal environment, there would remain still
more subtle means of discrimination in
operational activities, such as the timely
provision, maintenance, testing and res­
toration of facilities. In short, the BOCs,
if permitted to engage in competitive ac­
tivities, would have substantial ability to
frustrate regulatory attempts to prevent
discriminatory conduct.

Response to Public Comments at 58.

The Department of Justice now asserts
that the FCC regulations that provide the
requirements for the connection of terminal
equipment to the local network, the so­
called Part 68,2JI limit the risk of intercon­
nection discrimination_ S~.. log., Depart­
ment of Justice Report at 187-88 n. 379,
163-64.

Reliance by the Department on Part 68 is
truly ironic: these regulationa were
adopted in 1975, 1978, and 1977; they had
beeome fully operational loq before dives­
titure; and, moat notably, they were the
subject of much testimony and argument
adduced by the Department during the trial
of this case, all of it d_igned to demon­
strate that they were ineffective. In 1982,

220. 47 c.P.R. , 61 (1916).

Z2t. Tbe Department of Justice obIerv.. with
wry understatement that U. "f'eIUlations pre­
dMed the [decree). but the FCC initially had
difflcuJty eaforcinl them ..-,iDIt AT 1& T." Re­
port at 164 no 323.

m. Even if these repdadons bad now, some­
how. become more effective. it would not ad­
vance the arauments of its propoaents by very
much. Part 61 does not apply to man, services.
includiq ana.IOI private liDes (to which approx­
imately seventy-five percent of all hiIb-tPeed
businesa modems are coMeCted), new dilitaJ
service, and new data-over·voice services. and it
also fails to prescribe the standards neceuary to
eDlW'e that en will effectively operate in con­
junctiOD with the tranlmiuion service to which
it is connected.

the Department noted that "the very basis
for divestiture is that the anticompetitive
problems inherent in the joint provision of
regulated monopoly and competitive servic­
es are otheT'W'i3e insoluble." Response of
the United States to Public Comments
(May 20, 1982). Even if the technical as­
pects of interconnection were susceptible to
regulatory monitoring, "there would re­
main still more subtle means of discrimina­
tion in operational activities such as timely
provision maintenance. testing, and restora­
tion of facilities." ld. The trial evidence
did, in fact, demonstrate the FCC's lack of
success in the enforcement of these regula­
tions,221 and neither the Department nor
any Regional Company has pointed to any
developments indicating that these enforce­
ment problema could be or have now been
overcome.:zu

2. Regulatio1U Not Yet Adopted

The proponentl ot a removal of the re­
strictions contend with somewhat more
confidence that the FCC's Compu.ttr III
decision:ZU would impede the Regional
Companies' ability to diaeriminate with re­
spect to interconnection. That decision per­
mits the Regional Companies to provide
enhanced services, i.e., generally speaking,
information services D4 without the struc­
tural separation that W&I required by the
earlier Computw 11 decilion. provided that
those entities comply with newly developed
Comparably Efficient Interconnection
(CEI) Z2I and Open Network Architecture

223. Ammd1PM7lt of s.ction 64. 702 of th. Com-
mission $ RuJa MUl R."u.doru (Third Comput­
er 'nqui,.,), ee Docket No. 8~229. F.e.e. ~2.52
(released June 16, (986) (Co""".a. 111).

Z24. Nothine comparable to the COIff11"U1' III
rulemakinc 11M been undenakeD reprdinc
equipment proc:uremenL Dr. Huber and the
Department of JUltice accordinII1 qree that
"the discretion afforded manapment in pur­
chasinc deciaions by repJaton is quite broad:'
Huber Repon at 14.13. 14.17.

225. CEI requires the Relional Companies to of·
fer to enhanced service providers, with some
exceptions, the same interconnection features
on an unbundled basis and at the same price. as
are enjoyed by theM companies for their own
equivalent services. Com,,"', Ill. 104 F.C.C.2d
at 1039-43, 1046-53.
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124. Tbe Court dacrtbed tbia procell in ill 1981
Opinion .. followl:

.,. [the per1UDeDt's} expertS have testified
that a combination of vertical intelfadon and
rate-of·return rquJation bas teDded to aener·
ate decillcma by the ()peratiq Companies to
purchue equipment produced by Western
that is IDClI'e expcDIive or 01 1euer quality
than that manufactured by the aenera1 trade.
The OpentiDI Companies haw taken these
ac:tions, it isllid. becaUIe the aiIteDce of rate
of return replatlon removed from them the
burden of such addidooal apeD'" for the
extra cost could simply be abIorbed into the
rate bale or apeD'" allowiDl exsra profits
from the biaber prices to flow upstream to
Western rather thaD to ill DOD·Bell competi­
tion. S. /JytIn Y. BIMff CIt1 NrNI Co., 609
F.2d 843. 861 (6th eir.lm): SU 1\w1Ity-Ni11'
ProdJIctitNU Y. Rollins T~ti1t" l11C., 365
F.2d 478 (5th Cir.l966): 3 Areeda • Turner,
supra. 1f 726, p. 218 (footnote omitted).

AT &- r. 524 F.supp. at 1373.

u.s. v. WESTERN ELEC. CO.• INC.
Cite u 6~~~. $15 (D.D.C. (987)

gaged in three general types of anticompet- delays encountered in these respects by
i~ve ~onduct ~th regard to the telecommu- Western Electric's competitors frequently
meatlons equIpment and CPE markets. made it difficult. if not impossible, for them

First As testimony and other evidence to compete for Operating Company busi­
demonstrated, the Operating Companies ness: Western Electric was ready with the
managed, by one strategem or other, to products when they were needed, and the
purchase Western Electric's products, even competitors were ready several months la­
when those products were more expensive ter. The not unexpeeted result was a fur­
or ~f lesser quality t~~n alternative 1~ood8 ther skewing of procurement toward the
avadable from unaffilIated vendors. Bell System's manufacturing ann and

Second. The Operating Companies and away from independents.
Bell Laboratories (the Bell System's central Third Th B II S." b 'd' ed th

h d . , affill&'•.&) lZ1 en . e e YSl.em su SI lZ ereseare an engmeenng I.e - • f 'ts' ·th th
gaged in discrimination in the disaemina- pnces 0 1 eq~pment W1 • ~ revenues
tion of information and design by granting fro~ th~uOperating Compan~es mo?opoly
Western Electric premature and otherwise se!'Vlces. The effect of thIS practice, as
preferential access to necessary technical with respect to ero8s-Bubsidization general-
data, compatibility standards, and other in- Iy, was (1) to permit the Bell System to
formation about the Operating Companies' undercut other producers of equipment
needs and requirements and the evolving (which lacked such a subsidy), and (2) un­
characteristics of the local exchange. The fairly to burden the conaumen with exces-

122. More specifically, the Court found, com- The evidence supportiq the seventeenth cpo
mentiq on the aovernment's evidence of anti· isode, the "umbrella" pKklp, shows that, de-
competitive conduct: spite a stated policy to the effect that the

This evidence tended to show that the pn- Operatiq Companies were to buy the best
eral trade manufaeturen encountered a con- quality equipment at the lowest price reprd.
siderable number of obstacles ill tryiJII to less of source, the stNctural relationship
desip equipment for. and to sell this equip. amol1l the vuioua components of the Bell
meat to. the Bell ()peratiq Companies, aDd System pnerated a pro-Western. or in·house
that these obstacles perpetuated a buy-West- bi.. ill the ()peratiq Companies' purchasing
ern biM. For example. the competiton bad practices (fOOUlGCa omitted).
difficulty ill loc:atiq the employee ill WesIerD AT" T, 524 FoSupp. at 1371-n.

or the ()peratiq Companies authorized to De- 1230 Ben Laboratories is • scientific fadlity that
aotiate a sale; in obtaininc from Bell compati. tIM often bee said to be without parallel any.
billty specifie:atiOftl (without wbkh pneral where in the quality of ill ICiendfic achieve-
trade prodUCtl could DOt be delipecl for in- ment.
tereoDDeCtion with the Bell Detwork): aDd ill
peJ'S',.din. Bell LabI to complete objective
eva1uatioftl (which were uauan, required be­
fore sa1eI could be effected). The pern­
meDt'1 evideDce further indicated that Bell did
not authorize the purchue of the IIneral
trade equipment even if no Bell product of
equivalent quality, COlt, or technical JOPbiIai­
cation was available; instad, crub PfOII'8IDI
were initiated to develop competiDi WtIIerD
products (to the extent that, ill one iJlltUCe,
Western literally copied the aenenl trade
product so that it did not need to wait for the
desip and development of ill own model).
0peratiDa Compuy employees were under
preuure from AT 1& T officials to buy from
WtIIerD (eYeD when • aeneral trade product
was cheaper or of better quality) or to wait
until • Western product comparable to the
desired aeneraI trade equipment was avail·
able, and they were required to provide de­
tailed justific:atioDl for aenera1 trade purch..
es which were not necessary for the purchase
of Western equipment.

e73 F.Supp.-l~
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the Recioaal Compuli_ MaiD control over the
dep-ee of unbvndU... the development of new
buic Jel'Yice fuDctionI. and the price for access
to these f1mc:tioas. 11luI, wbeDever a competi·
tor's product 01' ...nee will require novel and
specialized accaa requiremeDU, the Rqiooal
Compania' will have a funber opportunity to
diJcrimiDate ill the form of acc:e-.

~1. For examp~ the T-t Committee. adminis­
tered by the Excbup Carriers Standards Orp.
n1~tion. is said to be domiuted by the Re,:ion·

%39. s....... Depvtmeat of luaice Report at
1604.

1.40. Com".,.. Depu1ment ol1ustice Report at
1% witle lDCMA ColllJDenti It 42 n. 101.

231. As for the em requhelDellts, they provide
very little protectioD apiDII d1Icrimination be­
e&UM then In DUJDII'OUI poIIible incerpreca­
tiona of eEL Mel Commentl aa 55 D. 161. and
becaUM a IteIioaal Compay Deed not provide
CEl until it dIcida to oiler aD nbanced ser­
vice. United TeI.commWlicatiou Commeou at
21-22. Tbe c...,.. lB rules require that a
Relioaal Compa, teeIdDI to provide a particu·
lar eohaac::ed .-vice OQ aD uueparatecl basis
first obtain FCC approYa1 of a plan providinc
CEl for otMr en.......... III"Yice providers.
Com",. JD f 190. 104 '.C.C 2d at 105+-55.

4. OtJwr Sta1Ul4rtU

The Regional Companies and those who
support their requesta allo place some
faith in national and intemational stan­
dards for intereonneetion.- But not only
is it not at an clear that aerou-the-board,
unifonn national ltandarda even exist,m
but what ltandarda there are have in part
been establilhed by private organizations,
some of them dominated by the Regional
Companies themaelves.M1 Furthermore,

235. e.,., ComP'*fYe Conunentl1l31: Mel Re­
spoue at 56.

2M. Comments ol Conaamcr Federation of
America at 15: U S Sprint aa 30: IDCMA at
53-54.

23'7. While the Repoaal Compuia' ONA plans
mua allow all COlDpetitors to obIaiD "unbun­
dled and equal- ICCaI to "buic Ia'Vice fune·
tiona. If ... Department ol1ustice Report at 141.

u.s. Y. WESTERN ELEC. CO.• INC.
Cite .. 6'73 FJIupp. 525 <D..D.c. 1911)

on it as ensuring, in the words of sectionnies will not be disinterested parties if the
VIII(C) of the decree, that there is no su~ restriction is lifted. Fourth, ONA, as it
stantial possibility that the Regional Com- stands now, will not address problems that
panies could use their monopoly power to will arise with new technical developments,
impede competition.Z34 but it applies only to conditions that pertain

3. ONA Suffers From to current technology and those that are
Significant Defects plainly anticipated now.U7 Fifth, the only

Additionally, here again, even if these Regional Company to have filed i~ eEl
regulations were fully in force and effect, plan:u of May 1987-Bell Atlantic-has
they would not be likely to have a decisive SUb~I~. what ma~ be a flawed product,
impact, for several defects in such stan- for It ehmlnates outsIde plant and transport
dards as have been announced are already costs for its own service, while charging
apparent. standard tariffs for competitors' access.

First, ral . te III te Reply of Consumer Federation of America
as seve In rvenora no, t 7 III

ONA will apply only to digital switchea- a .
switches that serve only one-fourth ot all
ace.. lines available. Second. ONA will
not aaaure equal aceesa or equal c:oet since
it will not require the Regional Companies
to provide coloeation ot competitora' en­
hanced services within the Recional Com­
panies' central offices.- Third. the Re­
gional Companies will have no ineentive to
provide equal aeeeu for rival enhanced ser­
viee providen, for with respect to these
potential competitors, the Repnal Compa-

234. The Centralized 0perId0aa Groupe (COGs).
which proceu, coorcliDate. aad ICbedule orden
for CPE iDten:onDecdoo. are ... claimed to
reduce the poIIibUicy of dUcriminatioD, puticu­
larly with rapect to iDlla'latiOIl, repUr and
maintenance of CrE. Depuuaeat of 1U1&ice
Repon at 164. COOl.... not. however. the
exclusive meaDI '" widell CPI veadon place
their orden. Far aampk a ...... Com...
ny's own CPE veDdar does DOC have to place its
orden throucb tbia IDeCbaoipn SOC Stnactur­
at ReUef Order aa tt a-u.. Tbe caGe were
developed prim.IriJJ for orden placed '" PBX
and key sy1IeID ~adon IDd haft rve1y been
UIed fOl' orden pIMell by daIa c:ommUDialiou
equipment veDdorL [t Ia DOC dar w..... a
RePoaal Company maaufacturiDi CPE wouJd
have to pIKe orden for iDta'COSUIeCtioe of its
0W1l en tbroucb the COGs. FurtbenDore. the
COGs are DOC required to haDdIe maiDtftaDce.
SOC Stn&ctunl ltelW Order at n 12-&3.
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The Department's analysis appears to be
correct, at least as of now,111 but that alone
does not resolve the issue before the Court.
On a purely literal level, interexchange cel­
lular radio is an interexchange service as
defined in section II(D)(l) of the decree.
As such, it is of course prohIbited to the
Regional Companies absent developments
that would cause the Court to find that,
contrary to cellular radio's status at the
time of the entry of the decree, ita dynam­
ics have changed to the point that there is
no longer a substantial pouibility that it
could be used to impede competition. It
eaDDot reasonably be claimed that such
new developments have taken place.

More substantively, the entry of the Re­
gional Companiea into the cellular busiDeu
without individualized scrutiny 111 would
raise precilely the same concern that led to
the adoption of the interuchaDp restric­
tion in the tint place: the poaibiHty of
dilcrimiDation apinat interuchanp c0m­

petitors in the proviIioD of the acceu need­
ed to reach the ceJluJar eutomen.1I1 A
number of ~elopmentl contribute to the
coDCluion that ncb dilcrimiDation ia not
only pouible but probable.

In the first place, several of the Recional
Companies are not even wilHnl to aceede to
the minimal Department of JUItice recom­
mendation that, lhould they be allowed into
the interaebanp market, they IfUlt com­
plete equal .... to competiq iDtera­
chaDp earrien, iDeludecl ill the iDtn.-LATA
portion of the cellular IJItema.nt

Moreover, without eveD haviDl been in
the illterachaDp cellular buaiDeu acrou
the boud, tot. Com..... appear
to haft ill .. of dilcrimiDation
apiMt other mobile ..n. provicIen­
acdrit:iee that do DOt iDIpin coDfIdenee

III. Tbere are fndlcada:xll that the COlt and the
price 01 cellular radio are faWaa, and that in
the future it may become compeddw with !aDd­
liDI~...w:-.

IIJ. Such ICnItiDy II DOW prcMded by the waiv·
er requat mechanism

til. Por that reaIOIl, the Department of JUltice
in 1983 toot pnciIelJ the oppoette pa8tloa to
that wblcb It Is taIdDc DOW. MemonDdum of
the UDited States 01 May 19, 1913, It I', aI·

that, should the companies be permitted to
enter the cellular market without limita­
tion, they would treat competitors in an
even-handed manner. Ac:eording to the
Huber Report itself-upon which the De­
partment of Justice otherwise heavily re­
lies-the Regional Companies have used
their control over the loeal bottlenec:ka in a
variety of ways to impede competition by
providen of mobile service. Some of these
antieompetitive activities are catalogued at
pp. 580-81, i1lfi"a.

There is a1Io the broader concern that,
should the motiona be IJUted, a Regional
Company could evade the buie interex­
change servieeI restrietioD itself by the
swp~e~mofconatNdmlaco~~

aon between ita mobile teleeommUDieationa
switchinl offieea and any of their standard
end offieee, thus Providinl lonl distance
service throulhout the country through a
combination of cellular and standard inter­
exehanp facilitieI.

Several of the Recional Companies, ,.e,
••g., U S Welt Memorandum at 159-60 " n.
171, rely on the IJUt by the Court of
several waivers on a c:ue-byoGl8 buis
with respect to illteruebanp cellular ser­
vieee, coDtendiD, that IUch waiven estab­
liIhed the prindple that the tat of section
vtD(C) hu been I&tiafied. Not only is that
contention entirely eftODeOU, but it exem­
plifies the attemptl made from time to time
by Regional Companiel to take advantage
of extremely limited precedentl .. bales
for broM cIeputune from the require­
menta of the deeree.

Whenever the Court hu rranted waiv­
era, it wu ...ntiallJ ill the context of
repreeentatiou that hichwaJl and automo­
bile traffic patternI (typically in 1arp met-

thouP ceUuJar radio thea. .,. man tbaD. DOW,
served • IeI*'Ite marbt.

114. In reIpODIe to the DlputmeDt 01 lU1tice'.
equal ICCIII I'eCOIIlIDIIIda ODe "oaal
Compuy ot.ned that eben wu DO "1OUDd
reaIOa why Bell AlWatlc should be required to
provide equal acc:ea to inter·UTA c:alla com·
pleted witbiD III area __ by the same cellu·
lar switeb... Bell At1aDdc'1 OppoIttloD to CoDdl·
tiona Specified lD the Deputmeat'l proposed
Order, at 11.



R,gioftol Compel"' Acti11itiu and
Public Policia

In addition to the fleton dileuued in the
preceding sectioDi ot thiI Opinion upon
which the Court'. deciaioD denyiDg the m~
tiona for removal of the core reetric:tions is
based, there are aeven1 other considera­
tions much mooted by the parties and inter­
venors. Since th.. considerations are ar­
gued at some leqth by parties and inter·
venors, aDd .ince the Court a1Io refers to
them at ~, they are ctiaeuIIed herein,
albeit not at great length or detail. How·

probably create an Iddldona1 inequality be­
tween CPE veadon affWat.ed with a Rqional
Company and thole thai an not. IDCMA Com·
ments at 39: ef. 0eputmeDt of 1ustice Response
at 114; FCC Comment- at 1.. AI Dr. Huber
concedes, the effecUveDIIa of tbeIe f'eIUlations
will in pI'ICticI will be cIifBcult to ue:.ertain.
Huber Report at 16.22. At:t:oI'd CBEMA Com­
ments at 11-27; CoDllllDer Federation of Amer·
ica Comments at 5-16; lCA Comments at ~:
MCI Comments at 54-62: NAS1JCA Comments
at 8-24; Tandy Comments at 21-29: USTSA
Comments at 46-49: Wubincton PSC Com·
ments at 23-24.
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Data communications equipment requires develop to have access to infonnation re­
careful attention to and coordination with garding customers' network configura.
all the panmeten of the transmission facil- tions, traffic pattems, and current equip­
ities with which it is to be used, because ment capabilities. The Department of Jus­
such equipment is operable only if the tice, for one, recognizes this defect but
equipment at the customer's premises mir- overcomes it by "presuming" that the FCC
ron that at the exchange carrier's serving "would impose customer information rules
offices-the standard for one dictates the that would prevent a BOC from discrimina­
standard for the other. Thus, any dispari- ting .... " Report at 187-88 n. 379. This
ty in access to information about the char- speculation is an insufficient foundation
acteristics of existing, changed, or new upon which to base the removal of a re­
transmission services can result in substan- striction that effectively and pre,ently re­
tial differences in equipment design, char- duces the po8libilities of diserimination.Z"
acteristies, and costs. Since the FCC regu- I th _.lati· l'ed b \
l · d . th .:1:--1 f n sum, e re• ...- ons re 1 upon y
ations 0 not reqwre e WZK: 08Ule 0 th R . nal Co . d th D

k · th· u . Uk I e eglo mpames an e epart·
networ reqwrements, ell' eueet 18 e y t f J ti' to b .:1:_--: • ti b. men 0 us ee cur WM::nmma on y
to be to leave mdependent manufacturers th Re . nal Co . . t th .
h I 1 behind. e glo mpamel agama ell' puta-
ope eSI y . . tive competitors in the market! they seek
The FCC has also ISSUed regulations that to enter are entirely inadequate: they ei­

are claim~ ~ prevent a ;Regional Company ther predate the decree and were found at
from o.btaining an 1lDf8ll' h~ start ov!r the trial to be ineffective; they are not
CPE nvala. These regulations would m sufficiently comprehensive' they contain
th!Ory .prevent a Regional Company f~m large loopholes; or they ~ a long way
usmg Its local .exehan.ge statu.- to u~ from being promulgated, let alone being
customer propnetary information unavail- implemented.
able to rivala in a dependent competitive
market. 47 C.F.R. t 64.702(d)(S) (1986);
BOC Struetura1 Relief Order at 1f 70. s.
Department of Justic:e Report at 164-65;
Response at 113. However, that regula­
tion, too, contains at leut one very large
loophole.

The regulation addreueI only the use of
customer proprietary network information
for CPE marketiDC; it is DOt concemed
with CPE manutaeturiq even though man­
ufacturing information could and no doubt
would a1Io be used to pin advantage ill
that market. It is pDeft1ly understood
that it is highly important for anyone at­
tempting to deeicle what new prodaeta to

246. Tbe FCC repaJMioD aJJo permits Recional
Company CPE perIOIlDel to haw ICCeII to the
CPNI of ollly thole muld11De N'siDeM custom­
ers thai have provided tbe aepoaaa Companies
with written authortzadoa for such accesa; such
iDfOl'lUdoa will be a..lable to competinc CPE
vendors 0Il1, if tbe CUIIOmeI' taes afflrnwive
actioa to permit them to haw ICCeSIo SOC
Structural Relief Order at 1f 70. Even thoucb
some CPE UIeI'S may be sufftciendy &len to seek
competiq bida from bodl Recioaal Company
aad non·Recional Company CPE veadon. the
phenomenon of inenia and the inherent Iimita·
tions on the dissemination of information will



u.s. Y. WESTERN ELEC. CO.• INC.
CI...673 '.lapp. 525 (D.D.c. 1917)

549

•

,

3. T1u GTE AglOW
Several Regional Companies 1. argue

that, inalmuch as the Court approved the
antitrust consent decree involving GTE,
which does not include line of business
restrictions similar to those in the instant
decree, consistency requires the removal of
the restrictions here. There is no merit to
that contention.

[7] In the first place, it cannot reason­
ably be argued that the adoption of the
GTE decree constitutes a change in terms
of the section VIII(C) ltandard of the de­
cree in the instant ease. To put it another
way, the Regional Compani. lack ltanding
to seek a modification of this decree merely
because the Department of Justice agreed
to a consent decree in another antitrust
suit with an entirely different defendant,
and the Court approved that decree. The
Department of Justice wu lurely not re­
quired under law to insist upon parity in
the GTE ease with the remedy adopted in
the AT " T ease.l • Aa for the Court, it
was obliged to give, and it did give, consid­
erable deference to the putiea and the
apeement they had reached when it, in
turn, paued on the GTE COIIHDt decree.
AT" T, 562 F.Supp. at 161.IM

Furthermore, when the Court approved
the GTE decree in December 19M, it c:u.
fully conaidered the IimiJaritiea and differ­
encel between the RePmal Compuiel and
GTE, and it concluded, acr-mc. with the
Department of Justice, that different treat,.
ment wu juatified, for the foUowtnc rea-
IOns:

To be lure, in lOme .ipi:fteant re­
speeD. partieularly Iize and aeope of o~
eradoDl, GTE more or leu match. the
BeD Rqioaal Boldiq Companies <at
leut the .maIler 0DeI). ID other waya,
however, the two tJpeI of entitiel differ
to lOme .ubltantial dqr&

Each of the BeD NIfoual companiel
hu a very Itrone, dominant poIition in

IlL k .....~ Bell Commeau at
~: U S Wat CommeDti at 39-40.

I" Tbe fact that ODe of the IeYeIl 1teIioaal
Compaaiel may or may DOt be more dlIpened
thaD GTE wu at the dmI of the c:ouea& decree.
.. U S Wat Reply at 23 IIId supplemental
AppeDdbl 6. Is therefore irrelevam.

local telecommunications in the area in
which it serves; GTE's operations, by
contrast, are widely scattered. More­
over, the Regional Holding Companies
also have the f&Ciliti. to provide all the
intercity and inter-LATA traffic through­
out their regions, while the GTE Operat­
ing Companies control little by way of
intercity facilities, and what facilities
they do have are by and large of the
entrance type which do not cover the
areal in which the companies operate.
(Transcript of Hearing at 40-41). Final­
ly, internal planning documenta of GTE
and Sprint indicate that Sprint's interex­
change network will, even by 1985 or
1986, reach only sixteen GTE cities
(Transcript of Hearing at 42), and the
Department of Justice hu observed that
of all acceu lin. in emtence, only one
or two per cent are in GTE cities, and
that Sprint hu the fewest of these.
(Tranacript of Hearing at 41). All these
facton luggest that entry by other inter­
exchange carrierI into the local marketa
dominated by GTE is far leu likely and
the anticompetitive etfeeta of improper
GTE actiODI will be both less probable
and more euily detectable <footnotes
omitted).

UniUd Stota 11. GTE CM'JA, 608 F.Supp.
730, 73'1 (D.D.C.I9N). Nothinc of signifi­
cance hal oecurred sinee the GTE decree
was entered to alter that .....ment.

It is Uo worth notiDc that, when coun­
sel for the Department of Justice appeared
before the Court to defeDd the GTE settle­
ment, he adriIed the a.t that, should the
Court be"'e that &till utal of that settle­
ment milflt in any way ....doubt upon the
appropriatenea of tI» NItrietioDi in the
BeD System deeree, the Department would
prefer that the Court dilapprove the GTE
consent decree rather than to cut any
shadow on the BeD System decree, particu-

I'" AI lDdlcated abcwe, tile decree in the Bell
System cue buically reICI upoa tile twblPi11an
of (1) tbe diveldture of tbe..()perattDc Compa.
nies from AT. T. IIId (2) tbe llDe of business
reslrietioDl On tbe dlvated compuies. The
GTE decree lavolva • differeat ltrUCtW'e and
different remedies.
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255. The Dep.-tmaIt of JUIIk:e bas cleclined to
take action, but the Court I. coDlidetinl the
matter. S. Order of May 19, 1917. ordeJinl
the Depanment to file • report.2S1. No procedures are prescribed. or even UD'

cler coDSideratioD, by the FCC for identifyinJ

u.s. y. WESTERN ELEC. CO., INC.
Clb!" 613 ' ...... 525 (DJ).c. 198'7l

tee of the National Association of Regula- to Conditions at 11-12); BellSouth says
tory Utility Commissioners (NARUC), is- that it cannot do so for calls terminating at
sued a report based upon audits of five a mobile phone in certain cellular service
Regional Companies-Bell Atlantic, Bell- areas (Response at 9); and according to
South, U S West, Ameriteeh, and Pacific complaints filed with the Department of
Telesis. The committee found that (1) dur- Justice, Bell Atlantic, NYNEX, and South­
ing the audit process, the Regional Compa-· western Bell have all refused to furnish to
nies consistently attempted to block access interexchange carriers access to informa­
to accounting and cost allocation records; tion, such as the mobile service customers'
(2) the info~ation provided.was frequently names, that is a necessary prerequisite to
of poor quality; (3) the au~t revealed ~at the marketing of the carriers' services.
customers of several Reglonal CompaDles Dun &: Bradstreet Corporation Comments
ha~ i~properly been f~~ed to s,,:b~i~ the at 34-37; Phonequest, Inc. Comments at
acuV1ties of. competitiVe 8U~ldiaries of 15; ALe CommunicatioDJ Corporation
these compames; (4) valuable lines of ser- Commenta at 29-30; Huber Report at 3.30
vice (e.g., Yellow Pages) were transferred &: 105"
from the telephone companies to unregulat- n. .
ed subsidiaries; zu and (5) the Regional A number of other al1eced}y anticompeti-
Companies tended to traD8fer virtually all tive acta of Regional Companies have been
telephone income to the pareDt Regional brought to the attention of the Court, the
Companies, with minimum infuaiona of eq- Department of Justice, the FCC, or the
uity from these companies to the telephone public by various MIIDenta of the telecom­
subtidiaries.- Commenta of Wuhington municationa industry. s., e.g., pp. 566-67,
Uti1it;ie. and'l'raDlportation Commislionat and note 101, npra.. Th.. individual
3-5, citing "Summary Report on the Ret- comp1ainta will DO doubt be raolved in
gional Holding Compuy InvettiptioDJ," due coune, and in ally event, no purpose
National AsIoeiation of Replatory Utility would be .."ed by a catalope here. Such
Commialionen, WuhinltOn, D.C., Septem- a liatinl woulcl be bound to leave out some
ber 18, 1986. Similar fiDdiDp were report- meritorious claiml and it ia equally proba­
ed by the staff of the CalifOl'llia Public ble that it would 'iDelude othen that will
Utilities Commiuion with reepec:t to Paeitie ultimately be determined to be unfounded.
Telesis." It may be useful, howev., to examine the

Further, in actiona tbat IikewiM remind reeent perfOI'llWlc:8 of the ReJional Compa­
the Court of much of the mdenee addueed Diet from a somewhat bro.der penpective.
durinl the trial reprdiD. the Bell S,.- 2. StlItim«Jl AMlp,
tem's manouven toward eompedton' re-
questa, Bell Atlantic elaima that it fa tec:hDi- Followinl the divettituN, the telephone
cally impouibte to provide equal aceeu for OperatinlCom~ CODtroDed by the Re­
mobile caJla origiDatinl and term.iDatinr in gional Com.-m- requested and were
the WuhiqtonlBaltimore area (OppoaitioD awarded 1&rp rate iDcreueI almoet every-

252. The lack ofl'ellniDt pnctIced by 101M ... the COlt of the ..,.. .me. that the Recional
poaal Compuies is iDuItratecl by tboIe aetioaa. Companies would have to prvvtde to tbemse1ves
The Court required III~ of the pro. in fumiIbiDc~ seniceI. Such a
poeed COIlleDt dec:rw to provide for me tJ"aUfer talk would ...... to be jmmen-.
of the Yellow ,.... to the RePoaal Compulies,
in sipific:ant put U • IDIIIII for subIld1zi,.
local te1epboDe..... AT .. To 552 '.5upp. AI
194. NotWit...•ncU". thM biItor7. Yellow
P..- profits DOW frequeDt1y 10 e1IrNbere (al­
thouP it appan that, in IOIDe iDlrlDees, traUo
fen of the directory bo'e-cu. to noa-celepbone
afflllates were baited after state-iDidaled court
banIes).

------_.._------------------------------------
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enee of the seven Regional Companies in
lieu of the one Bell System; (3) "substan·
tial implementation" of equal a~ss;·1 (4)

the GTE analogy; and (5) the possibility of
new antitrust suits.

The issue of regulation, which is common
to the disputes involving all three of the
core restrictions, is discussed with respect
to all of them in Part VI, infra,. AB for the
remainder, 80me of the claimed develop­
ments have not, in faet, oec:urred. and oth­
en have not had an effect on the interex·
change servic:ee market.

1. DiMon 01 B,ll 81/'"'" Into
S",..,. ComfHJnia

Much it made by the Relional Compa­
nies of the eireumatanee that they are sev·
en while the Bell Syatem wu only one.
The ditfic:ulty with the arcumentl &d­
vaneed bued upon that undoubted fact it
that the independenee of the Repnal Com­
paDiee from the BeD S)'Item doeI not con­
stitute a new d.v.lopment; it wu mandat­
ed in the v.ry same decree that aJao man­
dated the interexc:hanp reetric:tiou. The
decree, in fact, auumed the neeeuity for
that reetrietioD notwitbatandiDg the break·
up of the BeD Syatem into seven or more
new entities.-

DuriDI the proceediDp that led to the
approval and entry of the decNe, the Bell
Syatem advised the Court that ita evalua·
tion of the decree could aDd Ihould be
premiled on the aiateDee of leVen Repn·
al CompaDieB,- aDd the Court did just
that.M The record .howI without the
slightest ambipity that the coDHCluenc:ee

91. s...DepIInmIDI ofJUIdce Ieport It~
70.

92. UDder the decree the .-rIcdoIl wou1cl have
app1led eveD if the leU S,.aem bM bleD divided
into twacy-&br'ee IDdepeDdeDt mdtlel (AT • T
aad the tweIltyoCWO Operadq Compuiel). 'nle
comblDadoD of the Operadq Compuiel under
the of ... boldlq COIDpUl1_ thus con-
stituted of • dJludon of CIIltraUzation than
the decree aJJowed.

... AT. T Reply CommeD& dated May 21, 1982.
It ~5.

M. AT" 1, 552 F.$upp. It 142 Do 41. 201. 214 n.
346.

that were to flow from the divestiture and
the restrictions were identified and taken
into account in 1982 with respect to the
post-divestiture Regional Companies, not
merely the pre-divestiture Bell Syatem.

That was 80 because the c:rwt of the
problem prior to the divestiture was not 80

much the size of the Bell System (although
that played a part) but its control of the
local exchange bottl.neeu. Now that the
control of th... bottleneekl has shifted to
seven rel(ional entities, they must neces8~
ily be limited u wu th. Bell System to
prevent their exploitation of these bottle­
neeka, abHnt 80m. 8ubstantive change.
And, u diIeu.ued in detail above, there has
been no 8ubstantiv. c:baDae: the bottle­
neeka are u pervuiv. u ever. It ia un·
doubtedJy for theIe reuou that the De­
partment of Justice, too, recognizee that
"the fact of diveltiture itae)1" it not "a
suffici.nt chanCed eireumatanee" to justify
a modification of the reetrictiou. Reply at
57."

Th. RegioDal Compuiel further argue
that now, unlike then, beDchmarkl exist by
which the performance of one of them can
be meuured apiut that of the 1m oth·
en." Apin, th. pouibility of the exist­
enee of benchmarb wu neceuarily includ­
ed in the decree UlumptioD which impoeed
the restrictioDl upon the HVeraJ luceeI80n
of the BeD Syatem. Beyond that, u diI­
cussed in Part VI, i¥-a. the Repnal
Companies are free, bJ virtu of the relfU·
lations propoeed by the FCC, to adopt en·
tirely diuimilar ICCOUD''c IDd other pro­
ceduree, maldDl imJ ••a. intelligent

95. The~ CompuII.- In r.r from beinI
of a size that caD euUy be ~I"" or whole
operatioDl caD be ocberwIIe be ICI'1)Itn•• with­
out ciifflculty. '1"be PM'1M wau1d raak In the
Fonune 20 In ... of ..... IDd the Fortune
50 in tenDI of.... eommnaa of DuD and
Bradstreet It 40...41. Moreover. tbeir complex
orpnizational ItI'UCtUnI~ to that of
the Bell Syam further compIlc:a.. Illy effec·
tive scrutiny of tbeir acdYldel to deIennine
whether they are CODIi..." with the decree.
s.. sectiODl V aad VI of the decree.

96. s.c. I.,.. Ameriteeb Reply It 3-7.
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subsidization would also take place with
respect to these new markets, and that it
would occur on a far wider and more de­
structive scale than heretofore. That is so
if only because cross-subsidies are much
more easily concealed when--as between
local exchange service and interexchange,
telecommunications manufacturing, and in­
formation services-there are many com­
mon costs that can be attributed, almost at
the companies' unfettered choice, to any of
the various activities, than where cross­
subsidization is attempted between ex­
change service and ventures foreign to
telecommunications (Ie_ Part IX. infra).

One likely consequence, then, ot Resion­
al Company entry into the interexc:hange,
manufacturing, and infonnation services
markets would be to give these companies
the ability to undenell their nvala in these
markets because they would have at their
disposal an ever-repleneshinr fund with
which to subsidize their competitive opera­
tiona-the moniel contributed punuant to
regulatory compulsion by the nation', local
ratepayers." Th. decree waI, of coune,
aimed in significant part at the avoidance
in the future of such practicee.

B. Otlwr' Public Policia
A number of well-defined pubUc policies

were considered by the Court when it ap­
proved the propoeed conaent decree. Aa
the Court then stated, while the iIau.. ot
competition and the effecta of competition
or obltaneel to tree and fair competition

26Z. It is reladwly ...,. at I ia IOIIIe slates.
for the Iarp and powerful Companies
to secure rate iDa'eaIes from _the relatively
smaIL UDcIentaIfed local repIaton who. more­
over, are coaftDed ,iuriIdk:tioaa1 to substan­
tially smaller 1IQII"IPbic..... s. DCKe 191,
supr&

Acc:ord1Da to the Ohio Offk:e of Coaswnen'
CoUD.leI. BeD of PeDnIylvaDja offered $100 mil­
lion for state eccmomic dewlopmem in ex·
chaDp for derep1ation lepladon. Reply at
13. A recem compnbeDlive report of the Opere
atioDl of NYN1!X compIalu about the inability
of retUJaton over the opposition of NYNEX to
secure fln.netal data, to halt the cllvenion of
economies achieved by the reauJated seement to
the benefit of DOll-repJated operations, and
similar problems. New York State Depanment
of PubUc Sen1ce., RIpon Oft NYNEX CorptWd·
tUm _ AffilWa (March 1987). And the trade
presa reported recently that U S West informed

are "at the heart of the antitrust laws,"
and must therefore be deemed matters of
paramount concem with respect to the de­
cree, AT & T, 552 F.Supp. at 1SO, "when
choosing between effective remedies, a
court should impose the relief that impinge
es least upon other public policies." ld. at
150-51. As elaborated on below, the Court
took account at that time of such interests
as ratepayer protection, the congressional
mandate of universal service, and the First
Amendment, amonr others, AT & T, 552
F.Supp. at 183-88, and so did the Depart·
ment of Justice. S", t.g., Competitive 1m·
pact Statement, February 10, 1982, at 47.

Entities such as AT & T and MCI now
argue for consideration of the same types
of factors as were considered before, AT &
T Comments at 63; Mel Comments at 92­
95, while the Department of Justice and the
Regional Compame. contend that the Court
is precluded from doinr 10. SH infra.. As
indicated in Part II, _pro, the same stan­
dards may be applied in proceedings ad­
dres.inr continued viability of the restric·
tions as were used in determininr whether
the restrietioDl were to be impoeed in the
tint place.- The pomtiona of the Depart­
ment and the Re,ional Compani.. with re­
spect to the CODIideratioD of .uch factors
are not only at odell with that teet, they are
also inconaiatent with the viewt these enti­
ties have apnued in the put and some
that they are expreuinr even now.

state reaul.... ia ita .. tbaa the location of
its p1aDDed reIear'Cb Iabonaory would depend
upoa the fate of cIerepJ.uion 1.alatioD or
upon requaced rate lDcreueI, a c!wp that U S
Wat hal denied. ~W..c. Au­
lUll 3. 198'7... 1.

261. CyberTei Corporadoa _1111." with some
juaiflcattoa. dIM remcM1 01 rellricdODI should
a~ IDCOGIpi. the TuIlDey Ad public
interest IWIdard tbM aowmed approval of the
decree IDd tbII W8I rapoaIible for the inclu·
sion of the YrI MCdoa VDl(C) at issue here.
Comments II 4. C/. FCC" RCA CommJUtica·
tioru, 1M.. 346 U.s. ... 93. 73 s.a. 991. 1003.97
L.Ed. 1470 (1953). Um- tbiI is done. the
imposition of l'el&ricdoas IDd their removal
may be perned by dlIperaae~ situation
that could remit ill .....-e lop:aI and practical
difficulties.
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thiI project-preclude any thought of a du- ment's recommendation are as undesirable
plication of the local networks. as they are unneceuary.

Only when a practical and economically- Third. As stated above, the Court has
sound method is found for large-scale by- for some time sought to find means for
pass or for connecting local consumers by a phasing out or reducing ita "oversight"
different method-aa microwaves and sat- responsibilities consistently with ita respon­
ellites were ultimately found to be feaaible sibilities under the decree." Several of the
for handling long distance traffie-can the decisions made today are steps in that di­
Regional Companies' local monopoly be re- rec:tion. S" Parta VIII and IX, infra.
garded aa eroded. Accordingly, waivers of However, if the Department's recommenda­
the restriction could not be iftDted based tions were adopted, the Court would be­
on an abaence of state and local relu!ation come involved in detailed regulation of the
unleu these relu!atory changes were ac- Regional Companies with a vengeanee.

compani~ ~y subetantial chanpa in te~. The Court would be constantly reviewing
commumea~~ns teclmololY, the econo~ requesta for removal of interexchange and
of the provwlOn of local telephone semce, infonnation aervicea restrictiona on a state-
or both. by-state, pouibly county-by-eounty, buis,

Second. A. experience hu shown, to in order to determine whether local regula­
hold out to the Rqional Companies the tion had changed lufficiently to allow such
Pl'Olpect of piecemeal waiven or similar removals in the particular area. In order
judicial orden under the impreciae condi- to carry out that retponaibility, the Court
tiona suga-ted by the Department of J11I- would have to review and to scrutinize, on
tiee would (1) 181'\'8 to eneourqe their ~ an ongoing and unendinc buil, the effect,
sistance to the grant of full equal &eeeU and pouibly the purpole, of old and new
and (2) sue them to redouble their efforts state and local regulation of telecommuni­
to m'bble incea.antly at the edpa of the cations providers all over the United.
reatrietiona, in the upectation that this States." It iI cfiftieult to imagine a more
would reault in their complete entry into systematic and offenaive intruaion into l~

the prolu'bited marketl. s.. UnitMl Sto.ta cal affairs, and on thiI buis, one inter­
11. W-um Ez.ctne Co., &82 F.supp. 846, venor aptly delenbel the Department of
867..- (D.D.C.I984); .. tJlMJ Reply of Justice propoul u Clan affront to federal­
Competitive Telecommunicationa A.uocia- ism." CP NatioD&1 Corporation Commenta
tioIl at W. In fact, eueutiv. of and at 6.
spo~.meD for the variou RePonal Com- The tuk preICl'l'bed by the Department
pameI rarely mila aD opportaDitJ to ex- .. d
lain their desin, their· ht, to of Justice. one that a federal court shoul
~ . tera han .yDetwa: ando~ undertake, if at all, only if that iI abeolute-

__~:. Ie__L. '.. 1 'de ly ....ntal tor the protection of federal
groUINWUI"a 1.01' ..... expan'101l • IJ ,. ..L.__ 1_1 • h C1

beDever and wherever pouible s.., log conatitutional or oWlWl" -.- ftC tI. ear-
:tatement of Thomu E. BoII8l':~ Iy, that iI not the l~tioD here, and the
of BeD Atlantic, WcuAiftgtoft POll, Decem- ~urt accordingly declinel to enter that
her SO, 1986, BuiDeI. Section at 1. The thicket.
uncertaiDty, turmoil, and eonf\1lion that For th.. l'8UOII8, the Court will not
would be created in the teleeommunieations entertain applicatioDi for waiven that are
indUltry by implementation of the Depart- predicated only upon chana- in .tate or

... s., ..... w.... s.trlc Co.. 592 PSupp. at ted local resale IDd IbIred teDIIlt IeI"Ylca but
~75 (ellablJlbiDl procedure wbenby Depart- not the proviIloa 01 buk: locaIleI"Ylce by more
meat of JUIdce revtewI requatI for waiven of than one telepboae company lD the same terri·
IiDe of busiDea restrictioaa). tory. adcUftc, 11)a the Deputment suaestinc

that the Court lDWpnt .... law to determine
n. ODe eKlmple l.t cited by the Udlities and whether the WubIqIoD Iituation II a Ieplly

1'raIIIportatio Commi.on of the State of ~..... I r Comments at 16
WublD8toa wbich points out that it bu permit- prot_~ monopo:y •
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See also Department of Justice Report at
166; Response at 9, 99.

The protection of consumers is a fore­
most objective of the antitrust laws, and
their protection was a prime objective of
this lawsuit when it was brought and pros­
ecuted by the Department of Justice for a
number of years. The Court continues to
regard consumer protection as such an ob­
jective.111

[13] Second. A related issue is that of
the relevance of the goal of universal tele­
phone service. There, too, inconsistencies
abound. The Department contends that
the decree restrictions may not be main­
tained to further the universal service goal.
Response at 13. Yet Ameriteeh, ita ally on
these issues, ehastizes the Department for
proposing conditions respecting only partial
removal of the interexchange restriction on
the ground, in"" cUitJ,. that thiI would
"interfere with lep;imate social objectives,
such u universal service." Commenta at
56.

Univenal service baa been explicitly de­
clared by the Congreaa to be a paramount
national objective,- and the courta may be
expected to avoid taking actio., if that can
legitimately be done, that are iDconsistent
with thia objeetift.

Whatever otben·· may do,· the Court
will contiDue to decline to regard divesti-

.7. AI jndkated abow. the Court'l dedIiou on
the con J'eIIrictioIII do DGt nam OG the facton
of procecUoa of ,.,.,.. from price IOUIiDI
or that of univenal..w:e. But tbere should
be DG IJliIuDdent.tndl"l~ the continUo
iDe re1ftaDce of~ poll­
cia s. .. AT" To 552 P.5upp. 1& 149-51.

2& 47 U.s.c. t 151. '!'be Deputmea& of 1ustice
repeatedly CODteDC8 that ill propoIed removal
of die teIU1c:tioaa would DOt iDtrude on the
replatory autbortt7 of the.... Report at
102. Yet it is~ that the lWeI are
maJdnI eYfIrJ effort to keep ...... for the con­
sumen low 10 U to foIIer uniwnal .mce, sa.
..... Commenu of WuhAn,"", Utiliti_ and
Trauportadon Commil'kMl at 9: Comments of
the Public Service Commielon of WlIconsin at
2-3: aD objectiw that wouJd be undercut by a
removal of the core reslrie:tioaa. The ltate com·
miaionen are divided on the question of the
removal of tf)e reslrictiODl but not on the iaue
of universal 1el"Yice.

ture as an end in itself, as a mere deregula­
tory gesture for the sake of deregulation.
Divestiture and the line of business restric­
tions have as their buic purpose the re­
moval of anticompetitivt! impediments,- to
the end that the rates consumers must pay
wiltbe reasonable and unimpeded by unfair
competition, and that all ~ein.lenta of socie­
ty, including the poor, the old, the· ini"lml,
and those living in isolated rural areas will
in_ consequence have access to ·necessary
telephone service. That is consistent with
the ~asic purp.Oaes of the ~tifrust laws­
purposes that the Court expects to continue
to're~_... - ._- -- .

[14] Third. Inaofar u, more specifical­
ly, the information services restriction is
concerned, in addition to the competitive
concerns diaeusaed in Part V, 1Upra, that
stand squarely in the way of a removal of
that restriction, and that alone and without
more justify ita retention, there is also the
threat such removal would poee to First
Amendment valUei that would lead to the
same result.

It is a purpoee of the Fint Amendment
to achieve "the widat pouible diuemina­
tion of information from divene and antag­
onistic sources." AMocitJUd Pru8 v.
United SUlta, 326 U.S. 1, 20, 65 S.Ct.
1416, 1424, 89 L.Ed. 2013 (1946). The di­
versity principle hu been repeatedly recog­
nized by the Supreme Court."1 Conaidera-

26t. AT" To 551 FSupp. at 224. The Reiional
Compani_ did DOt utter aD, complaint that this
decree interest I'D IffordabIe local rates involved
the c:onsideradoa of Improper factors. nor have
they exprm.d Ul1 .... ractioa to the
Court', actioD IiDcII that tilDe. ApiD. there wu
no objec:tioD from me. c:oms-llia when the
Coun noced ill 1913 dIM. ill takiIIa action fawr­
able to the~ CoIIIpIllieI with respect to
such matWI U the Bell DIIDI aDdI. aDd the
availability of ... s,.... pMata. it con­
sidered. aIDODI om. fIcton. the protection of
the priDdple of umv..l talepboDe service.
W.rmr~ eo.. 569 F.5upp. all091, 112~
21. ADd of course DOGe of the companies is
offeriDl to reliDquiIb thole beDeftu.

270. FCC ". NtIIiMMJ Clduru Commilt.. for
BrotUktUtiIfI, 436 U.s. 775, 795, 91 SoCt. 2096.
2112. '6 L.Ed.2d 697 (1971): Rill LUm Bro4d·
casti,., ".~ 395 U.s. 367, 390, 89 S.Ct. 1794,
1806, 23 LEd.2d 371 (1969): N.w fo'* Timu
Co. v. SulUwur, 376 U.s. 154, 270. 84 S.Ct. 710.
720, 11 LEd.2d 686 (1%4): Unit.. Statu v.
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In order to facilitate the growth of a
"truly competitive telecommunications in­
dustry," the Court therefore approved the
proposed decree language prohibiting the
Regional Companies from entering the
interexchange services market 11 as an inte­
gral and vital part of the prophylactic rem­
edy represented by the decree. It is that
prohibition that is now again before the
Court on the basis of requests for ita re­
moval.

B. OrigiMl Dqarlmmt 01
J'tUtic. ~(Jl

In ita Report submitted on February 2,
1987, the Department of Justice, in addition
to recommendinl removal of the reatrietion
on mobile interexchange lervicel (... Su~
part F, in,fra), advocated that the buie
interachange restriction embodied in see­
tion 1I(D)(1) of the decree be lharply cut
t.ek. lnltead of hein, prolubited from
enPlinI in interachange serviceI, each
Rqional Company would be authorized to
render all IUch aerviceI, with the exception
only of thoee interachange eaJ1I that oriai­
nated or terminated in an area in which the
partieular company had a leplly protected
monopoly. Department of Jutice Report
at 59, 68-78." The RePnal Companies by
and large initially IUpported thia approach,
albeit with subetantial moditicatioDl.

However, followiDr italtud)' of the eom­
menta ita propoeal bad pnerated,- the De­
part:meDt revenecl ita tJeJd. Ita aubee­
quent IUbmiuiou to the Court coneluded
both that the Resional Companiel retained

71. Tbe Court a1Io CODduded tbIt the 1tepoaal
Compuiel would haw subltaDdal iDceDtlva to
subvert the dec:ree'. equal ace.- requirements
'**- tbeJ would -1taIId to pia .......... if
other carrten were cIIIIdvaatIiIed '" poor le­
ee. lJTUiIE"wutalDd biIb tarIIfI.. AT" T,
552 P.5upp. lit 1'"

79. Tbe~ reuoaed that the bott1eDeck
moDOpOly power could DOt be effec:dw if the
compay ..... with that power opent.ed only
outIide its OWD repoa. IDd It further concluded
that any CODCerD mid.. at the time cI divesti­
ture that tile lteIloaal Com.,.mes would operate
... UDifled IfOUP 01 local aetw. mooopoUes
"bu prowd UDfouDded· Report at 74. The
Deputmmt a1Io stated that the opportunities
for c:roIHUNtdlPdoa would be Ilmited because
the likely popoapbic separation cI facilities and
peI"IOIlDeI would permit detection of any at-

the ability to uae their control of the m()o
nopoly bottleneclca to impair interexehange
competition, and that the in-region out-of­
region propoeal itlelf pruented insupera­
ble practical difficulties. Accordingly, the
Department withdrew that proposal. Re­
sponse of the United States at 24-28. The
Court agrees with both prongs of the De­
partment's present position.

The bottleneck control issue is discussed
at some leneth in Part II of this Opinion,
and no pUl'pOle would be lerved by a de­
tailed reiteration of that di8euuion here.
Suffice it only to I&y once apin that the
monopoly bottlenecb eontinue to exist es­
sentially in UDChanged ICOpe and fonn, and
that they eontinue to provide the same
buis for antieompetitive aetivity as they
did prior to the BeD Syatem break-up.II It
is worthwhile, however, to deac:ribe briefly
the buil for the Court'l eoneluaion, paral­
leling that of the Department, that it is not
practical to lift part of the interexchange
restriction 10 U to permit eaeh Regional
Company to offer interachanre services
outaide but not inlide ita own region.

The plain and UDivenally recognized fact
is that the market for iDterexehange servic­
es is national. Beeaue of that overriding
fact, it is unlikely in the extreme that a
Regional Company eould compete 8uccell­
fully with other interexehange companies
(or even Gilt in the intereJ:ehange market)
if, UDlike ita eompetiton, it were able to
offer service in only partI of the country.a

tempts at sucb C1'OIIlUbItdlzatioa. Report at
76.

.. Of the IeVeDtY entideI that addressed the
0epIrtmeat of IU1dce propoIaI, only two sup­
ported it completely.

II. As Natioul TeIec:ommuakadons Network
(NTH) corncdy __ ,flar eumpIe. If heme
Tel.. were perm1Ited to compete with NTN to
sell private u.. ia tile eucem United States, it
would haw aa lDCeDdw to live NTN inferior
acceu to poiDtI ill the PKi8c Telesis recion.
and 10 cfun. NTN'. repuWioD lD the industry
for service reUability IDd other considerations."
Comments at 16.

Go Few, if any. lDdivlduall would subscribe to
or u.e U S Welt, for example. if they cowd not
use that company's 10121 distance service for
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of this nation in that regard, in that the
telecommunications equipment market­
like the television and automobile markets
today-will increasingly become the p~

serve of foreign-dominated finns. See pp.
561-65, supra. The Regional Companies,
once again, argue that this is not a matter
for judicial concern; yet these same compa­
nies have loudly advocated in many f~

rums, including this Court. Bell Atlantic:
Comments at 5, that the decree stands in
the way of an improved American interna­
tional trade position.2'U The companies'~
sition that the Court may not consider the
probable deleterious effect of a restriction
removal on American foreip trade is not
only bad policy; it is also bad law. S"
Uniud StDt. v. Uniud StDta Su,z. 251
U.S. 417, 457, 40 S.Ct. 298, 301, 64 L.Ed.
343 (1920): FTC v. Gnot lAJea CMmicol
Corp., 528 F.Supp. 84, 98 (N.D.mI981);
Uniud StDta v. LTV Corp., 1984-2 Trade
Cu. 66,133 (D.D.C.), opp«U dilmUaed, 746
F.2d 51 (D.C.Cir.1984).

Fifth. Although the Department of Jua­
tice iDaiata that the Court'l inquiry mUit be
restricted to competitive injury to the ex­
clusion of all other facton, it doeI tmd a
COlt-benefit standard in section VIn(e) of
the decree, when that IUpportl ita poemon.
S,e, e.g., Department of Jutice Report at
46. The Court baa conaidered coetI VerlUi
benefita when thiI eaD appropriately be
done without undue riak to competitive con­
siderationa. S. Part VIII (information
tranamilaion) &Del Part IX (eateh-aB reltric­
tion) in.fra.

VID
Traumiaicm oll~ Swuica
Although the Court iI _ying the ~

questa for removal of the information ser-

214. Tbe 1t.eIloaal CompaDia' ICUCI II wrona
even ill tJw respect. The Court bat DOl denied
a siDIle waiver requeI& for iIlterDadoaal opera­
tiOD&. To be ...... &be 1t.eIloul Compuies are
precluded by sectioa D(1)(2) 01 the decree from
manufacturiq telecommUDicationl equipment
but. as sbowD at pp. ~1 • ."".. Amertcaa
teJecommUDic:ationl muufacturiq II scronpr
today thaD it was UDder the lDOaopoly condl­
tioDS to wbich the Reaional CompaDiel Wlnt to
retunl.

m. Amonc thote who have requested such re­
lief are U 5 we-. and Videoca IDdumy A.uoc:ia·

vices restriction insofar as they relate to
the provision of infonnation content (Part
V, supra), a separate analysis is required
to detennine whether so much of that re­
striction should be lifted as to enable the
Regional Companies to acquire and operate
the infrastructure necessary for the trans­
mission of infonnation services generated
by others.ITI Before considering the com­
petitive issues raised by that suggestion. it
is useful to describe (tnt what such action
would mean in practical tenns.

A. Videota Industry

The term "videotex" refers to a wide
variety ot euy-~UJe interactive data ser­
va.. "Videotex arran,. information in a
text or JraPhie format on a video display
with UJer input tbrourh a keyboard." Hu­
ber Report at 1.29 n. 46. Videotex applica­
tions cover an entire spectrum of services,
ranging from mere databue access to such
sophiltieated aervic:el u teleshopping, elec­
tronic baDJdng. order entry, and electronic:
mail. It!

The videotG indutry bu IfOwn slowly
in the United StatM, partieuJarly with re­
speet to the home videotG market, and
consumer-orieDted videotex aervieee on a
subataDtiallC&le remain largely in the fu­
ture. Several eltoN to provide videotex
servicel have taiJed. In March 1986,
Knight-Ridder N8WI~ InC.'1 Viewtron
service, which provided home IUblm'bers
in several marketl with DeWI, ltoe:k pric:n,
and lhoppiq iDformatioD, folded without
having made a profit. AIouDd the same
time, the 'l'iJI.- Mirror Company'l Gateway
videoca serviceI c:loMd dowD after loaing
appiGUately .. mi1lioD. WcuJaington

tioa. Some imIn'eDon up tba& the decree
even DOW permitl the ...... Companies to
trmIIDit iDlonDadaa.-Yica However. in
view of the bnedtb 01 thelDformation services
definitioa ill IICdoD IV(J) 01 the decree, and the
inclusion tbereba of such __ .. -acquirinc."
"traDlfol'1lliq,- -pta =tW'nc.- "udUzinlo- and
-makinc avai18ble.- dud~n must be
reJected. Moreover... will be seen below. the
transmiuiOD of IUCh IIf'YiceI lCNa1Iy involves
the performaDCl of a Dumber of services that by
<1J\Y fair radiDc of &be ttnD -lnformatiOD ser·
Vices" would be iDcluded in that definition.



u.s. Y. WESTERN ELEC. CO., INC.
CIte.613 ....... as <DeB.e. 191'7)

541
exchange telecommunications" is defined
u "telecommunications between a point or
pointa located in one exchange telecommu­
nications area and a point or pointa located
in one or more other exchange areu or a
point outaide an exchange area." AT.t 1,
552 F.Supp. at 229. "Exchange areu," for
purposes of the decree, are the Local Ac­
cesa Transport Areas (LATAI), established
by the individual Relional Companies with
the approval of the Court, AT et 1, 552
F.Supp. at 229, each of the LATAI encom­
pu.ing "one or more contiguoUi local ex­
change areal serving common aoeial, ec0­

nomic, or other PurpoHl." ItL LooMly
speaking, interexehaDae service may be
equated with loq diatanee aervic:e (al­
though lOme long diatanee aervic:e oeeun
within a LATA and it therefore not interex­
change service within the meaning of the
decree).

The faetual predicate for the interu­
chanae reatriction wu the larp volume of
evidence presented at the trial demonstrat­
ing that (1) the local exchanle facilitiel
operated for the Bell Syatem by ita twenty­
two Operatinl Companies were -.entia!
for any firm that delired to provide lonl
distance service, beeauae without intercon­
nection with the Operatiq Companies'
switchea and circuita it had no meaDI of
reacbiDl the Wtimate euatomer, the local
poe...or of a telephone inatrumeDt, and
(2) the Bell Syatem, throulh the Operatinl
Companiee, had eonsiltendy IOUlht, often
IUc:eeufaJ1y, to exclude competitioa in the
provilioD of long dirtaDce service by re­
atriet:iD1 intereoDDeCtion to theM local facil.
iti-. AT" ~ SU F.Supp. at 161-62; AT
.t ~ &U F.8upp. at 1868-61.

odIen. Tbey are DOt Iladted to IrUlDduioll,
but ill certaia coata.tI iDcluM related IICtivities
IUCb u~ crafflc roudJII, the _lee­
tioD of~ carrien tbroucb leutoCOlt
routiDI or Iband teaaDt IeI'¥tceI syItemI, and
the marbtiaa 01 the of~
carrien. UrrIlMI .. v. w EI«trl& Co.,
621 F.5upp. 1090, 10990-1103 (D.D.c.), 4ff'd in
,.,., tINl rw'd lit,.", 791 F.2d 1012 (D.C.Cir.
1916).

• TIriffI flled with the FCC became effective at
0DCe or withia • brief period of time of their
ftIiDI by the c:arri., UId they are deemed to

, More apecifieally, the evidence indicated
that the Bell Syatem's refulal to provide
local interconnection to ita long distance
competiton, such u Mel, on fair and non­
discriminatory terms and conditions, and its
manipulation of the exchange aeees. and of
the tariff system,71 precluded meaningful
competition in the provision of long dis­
tance semeet. AT" T, 552 F.Supp. at
160-63; AT et T, 524 F.Supp. at 1358. To
put it more directly, the Ben System
manaled for several decades by a variety
of meana to stave off significant competi­
tion in the lonl diltance market, and to
that effort the loc:al Operating Companies
and the monopou. they repreaented were
the key component. All of this was done to
protec:t the Bell System's own lonl distance
component-the Lonl Lin.-from outside
competition.

In determininl what remedy would mOlt
effectively protec:t in the future against
similar anticompetitive abu..., both the
partieI and the Court carefully coDiidered
and rejected the alternative of improved
FCC regulation. AI explained elaewhere
hereiDt federal IIld .tate regulation had
simply not been capable of preventing the
antitruat prob1eml that the decree wu to
I'8IOlve. The Deputment of JUib ar­
gued, and introduced extenaive evidence to
prove, that the local exchaDl_ are 10 com­
plex, 80 teehnololicaJly dynamic, and char­
acterized by .uch vut joint and common
coata that no set of regulations could real­
istiea1ly prevent competitive abUJel. It
aJao appeared that wIleD the FCC did act,
ita efforta wen larply UDluceeuful.

For example, the trial record shoWi that,
despite FCC o~" do 10 entered in
1971," iD 19'78,71 aDd .-19'74," the Operat-

haw, in effect. the force 01 taw. So many
telephone taril& were IDd are beiq tued that
the Commfllion frequeDdy bu DO time or o~
portuDity to NView them in lIlY detail, If at all.
Even when they are nMewed &Del found want·
inc. the CommfMloa caD uauaUy do DO more
thaD to SUIPIDd tbem for • brief period. Tele­
phone comPlllles caD, IIId &equally do. file
new tariffs just u quickly u old ones are ques­
tioned, and the rault is tbat repa1atory over·
sipe is in practice often sUlbt-

71. SptIciIlliud COIMIOfl C.mm s.vicu. 29
F.C.C.2d 870 (1971), dff'd lUb"om. Wuhin,ro,.
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trOIs. the Teletel system through the DGT, It is a cliche to state that we live in an
and It also subsidizes the system by giving Information Age, but it is also true. Infor­
away the Minitels free to all households.- mation is today as central to the service

Videotex is also available, but on a much economy w~ch increasingly prevails in this
more limited scale, in Japan and, to some country as ll'On and coal were to England
extent. in Great Britain.- The Japanese around the turn of the century. Whatever
:elephone company functions as a hard- causes the more efficient, rapid, inex­
ware-software vendor to a number of local pensive dissemination of speeifically needed
emergency medical information systems and requested information 211 to all seg­
that monitor, among other thinp, the avail- m~nta o! the population, is likely to give
ability of hospital beds and blood and se- thll nation and ita economy a significant
rum inventories. Huber Report at 1.29 Do adv~ntaie over cou~tries not similarly
47, Table G.18. The Japan... Automated eqwpped. M?re specifically, af~ord~~le vi­
Meterological Data Acquilition SYltem col- deotex-the matantaneous aval1abIhty to
lecta weather data continuously from 1,400 ~ona of Americ:ana of needed informa­
reportioi stationa Huber Report at Table tion at low COIt--could be expected to bene­
G.18; a voice-mall'system wu inatituted in fit ~e eco~o~y by p~viding increases in
Japan late in 1986 Bell Atlantic Commenta effioeney 1D information maDaiement and
at 54 Do 113' ~d Nippon Telephone Ii hence also in productivity. Outaide the ec­
Telei!'&ph maitn available to euatomen a ono~ ~ broad and relatively inex­
number of dial-up servieea, includiDi newa, ~DI.lve V1deo~ would, of course, offer
weather, rolf and ski conditioaa, travel, SIgnificant social benefita.
inauranee, taxia, botell, cooldDi, muaic, and Without attemptini to be exhaustive, the
Enililh-lanauaie services. Huber Report foUOw1Di liIta lOme of the more obvious
at Table 18.21. Like the French company, videotex-related economic services that ex­
the Japan... telephone compallJ tunctiona iat e1Jewhere and that miiht be made avail­
euentially oo1y u a supplier of conduit, able in thia COUD~ (1) in bankini, video-
not of content.- tex could live euatomera direet and imme-

C. ImportG~ 01 WiMlr-AflGilabt. diate ae~~t info~tion and fund trans-
In,{oml4tioft Swr1ica fer capability; (2) m brokerai8, there could

be inatant evaluation of current portfolios
Aa indicated, no videotex service on a and aeeeII to alternative invntment oppar­

similar acale eDta in the UDited Statel. tuniti..; (3) with respect to euatomer ser­
Before inquiline into the NUODI therefor vice by a variety of buaineu enterprises,
and into practical meua for remeciyinc the arraniementa could be made for immediate
relative scarcity of.uch aervic.- without at aeceu to information about outatanding
the same time creatini the riak of anticom- balancn, order fulfillment, accrued inter­
petitive actiona, it ia appropriate to consider est, and the like; and (4) with respect to
tint whether and why the wide availability shoppinc servicea, videotex could provide
of information aervieeI throup videotex direct ucI immediate accea to the prices
miiht be beneficial. and deaai""" of a wide ranp of prod-

2IS. Accord1ac to reparta, albeit from iAteresIed ZII. The Unite SWa of coune does Dot suffer
parties, there is DO JOWI1UIIe11W subGcIy for me from a paucity of iDformadoa. Newspapers.
Freach Te1etel service, u the Preach telephone television and I'Idlo SWions and netWOrks. ca·
company ex:e-ta to recoup itl eIlUre investment ble services. mapziaes. libraries. and other in·
by 1990 or 1991. Prelentadon of IDtelmatique, formation IOUI'ceI aiIt in aUlDber and ~ua1ity

U S W.. Reply, App. Tab 2. at P. 5. unmatched eJ.wbere. Vldeota would fill a
2M. ANPA Commentl at 16 <ciliItI Department distinct niche, bowever, in that it would enable

01 JUIdce prell rei..... at 9-10 (Febnaary 12, a participant to ICqUire specific information at
1911». a time when he needi or wants it. and It would

permit him to do 10 without time<onsuminj.
217. Reply Comments of ANPA at 7. difficult research efforts.
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Some of the Regional Companies, while

conceding that residential and small busi­
ness users cannot do without the Regional
Company monopoly bottlenecks, assert that
this is not true with respect to the large
users.51 As the Huber Report conclusively
demonstrates, however, that is just not so.
The Report notes that even very large pri­
vate network customers still employ far
more switched (i,., Regional Company) ac­
cess lines than dedicated (i,., private) ac­
cess lines. Huber Report at 3.44-3.46. As
the Report further found:

Users' requirementa for a bundle of local
and interexchange services can make any
discrete focus on alternative high capaci­
ty systems misleading. Control 0Wf' CI

aingu, tltlNfttiGl pNc. 01 Mtvork, ft'M

a 8,rminglr muJll au compGrotiNlr
i~w OM ... mor giN LEC"
[i .., R,giofuJl CMf&pGftia] 'ClCCOUftt
contro~ , that iI a guaranteed foot in the
door with Jarp cutoDlln, a window on
their busineu, and the power to inlilt on

5'7. S. I.,., BeUSouth Commentl at 31-31; BeD
Atlantic CommeDti at 10-13.

.. Tbe bnwfenin. COIIIUIDPdoD of electroaic
equipment, for n'mpIe, does DOt reduce the
need for RePoDll Company tl'a0llDiuiOD ....
vices; it may ICtUoIl1J iDc:re8Ie IL S. C0m­
ments 01 lDdepeadeDt D8Ia CommuDicadoaa
Manufacturen AIIoc:tIdoa, at 1~19.

5t. Tbae teebDo1opcal developments form the
bail for Dr. Hubir's coadUIioD &bat the n·
cbaqe aetWOrk II beIDI traIIIfonDed from •
"pynmid" to • -1ICl lillie" aetworL Huber ..
pon at l.2. 1.6. AccordiDI to Dr. Huber, in •
pyramid Detwork, then are reJatiw1y few
switches &bat are UftIIIICI ill • vdca1 bier·
arcby. 'l1dI wrdcal IWitcbIDI DItWOrk WU
predk:ated OD the ,1I1,11IIy ...... ec:oaomic
reality &bat ••r ". _ V«1 apIIIIhe ....
tiw lID 1n1Wll' aDd 1be local~
<:cape boetJenerIr moDOpOIy OVW ..

try iJdO the aetwolIk ..... they coatroIIed the
.....,. switcbeI. Ia. IICI tiRe aecwort. Ie­
conUIIIlO Dr. HuMr. the IlUIDber of IWitcbeI
aDd coaDeCdoN~ them Ire much ....
er, aad ClCIIIIeqUeIlII the pre c....n.1Dd CODtrol
fuDcdoaI are dec:eDIralbed. Dr. Huber 1CCOrd­
iqly c:oaduded &bat trIIIIformadoa to podesic
aetWOrks wiD be due to the decreue in COltS of
switeblq aDd prccePo , brouIbt about by tech­
Doiop:aI iDDovatioa. Huber Report at l.2-1.6.
A aeodesic netWOrk erodes bottIeDect control,
be coateDdl, beca\lle, ill coolrUt to the pyramid
wbicb could IUppOI1 oDly • IiDIIe intep'ated
provider 01 te1ec:ommUDic:adoaa terViceI. it caD

dealing directly with them (emphasis add­
ed.)

Huber Report at 3.45. And Dr. Huber
further concluded that fully forty to fifty
percent of large businesa customers' pay'
menta for private networks are attributable
to access provided by Regional Companies.
Report at 3.46-3.49, Figure IX.30, Table
IX.3l.

To be sure, the Department of Justice
and Dr. Huber refer at some length to
technological developmenta," particularly
the emerpnC8 of a geodeeic network-II
However, they both acknowledge-as they
muat-that the geodesic network doe. not
now eDt, aDd that all these developments
will, if ever,- iml*t the Regional Compa.
me. bottleneck control only in the future.'1
Department of Justiee Report at 42-43;
Huber Report at 2.23, 2.~28.. Indeed,
the Department reliel on Huber's conclu·
sion on the cfiIpenal of electronic intelli­
gence only for the propoeition that it would

suppaI't many iaWrcoaDected. vertically iate­
poated providers. 14. at 1.6-1.1, 1.30.

.. AT. T .'-" the YfIr/ premiae of Dr.
Hubir's DetWork theory, claimin , that
it rIItI OD aden&ancI'o• 01 priDdpla of
~ ADd a.rwort deIIp 10 basic that
they were IttpnlMed to by tile pm1ies to the AT
.. T cue. AT. T CMtments at 50-51 Do ••

SiDce it II deE•• ated i1rfN, tbM. whatever
may be hi futun. the IICl clelfc aetwork does not
Gilt 110II\ it II DDt Me1111" to reIOlw that
diIpute.

61. It II thullJIIIIIUOUI to IpeIk of the podesic
network .If it edited at the praeat time. s.,
I.... IteIpoaIt of NYNBX at 14 (-nn., u Dr.
Huber DOteIt 'the IICldeIk aawork ulU'UCt1.U'a1·
1y c:ompedtl... • (empheets lidded». No such
lIatemeat C8II be fOUIId It tile pili cited.

a. AD"'" caaducted by apertI in telecom·
muak:atioal eoaaDlldcl aDd nwdatknl for Eco­
I10IIUcI aDd TecbDoIaI)', IDe., aad IUbmitted to
the Court by tile Ad Roc TeJecnmmUDication.s
U.... Committee aad the IaterDatloaa1 Commu­
aic:adoal AIIodIdon, UbwtIe coacludes that
"the pallellc IDOCIel tbat Dr. Huber baa mvi·
sioaed cIoeI DDt DOW c:bancIertae the U.5. tele­
~ .,-em. DOl' wiD it do 10 ill the
foraeable future.. AaaJ,U at 11. Tbe study
alto reports &bat YIrtua1Iy aD the available infor­
mation 'adJcates tbIII ba·.... toael are not
mon l1bJJ to be .......... by PBXa thaD by
RePoDIl Compuy ceatnl offkle switches.
ADalysil at 36-40.
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whether infonnation serviees would be ac­
cepted by both providers and consumers on
a sufficient seale to render it economically
feasible as well as socially useful.2M In­
deed, no one could ever know the answer to
these questions unless legal obstacles to
the provision of the services are removed.

After considering the subjeet in some
detail and with great care, the Court baa
become convinced, fU'lt, that, if the authori­
ty of the Regional Companies is carefully
limited. the risk of antieompetitive action
by these companies, while not inaipifieant,
is, on balance, outweirhed by other consid­
erations (," infra); second. that the broad
seale and the reuonable eoet criteria nec:ea­
sary for a sueceuful system can be met
only by permittinir the Rerional Companies
to provide the nec:euary intrutructure
componentl for efficient videotex aervicee
on an intelr&ted buis;'" and third, that it
is probable that a well-run, adequately pub­
licized system could perform a uaetul ser­
m, and that it mirht attraet a suffteient
number of subee:riben 10 that it could oper­
ate on an eeonomieally lOund buis.-

E. An ECOfIOfJIicGlir Sov1ltl S,,"'"
If the Regional Compuiel operated the

key iDfrutructure componentl, the ex­
peDle auoeiated with the proviaion of vid.
ota could be reduced .ubltanti&11y and the
semc. themHIve. would be mon readily
aeeeuible. S. AffJdaYit of Dr. AJmariD

2M. AmericaD N....... PubUabln A.uocia-
tiOD beUewa that IUdl .me. have b1ollomed
wbeMwr ODe or mon 01 the foIlowtac fac:ton
hu ,.....aed a wiD'...... by the market to
pay for the IG'Yice: (1) a aeecl for biIbly cur·
real iIIformadoa; (2) a aeecl for awoma&ed.
iDteIIIive seardaa IIDODI 1arII IIDOUDtI of in­
dcud material; aDd (3) a need to manipulate
iDfonDIdoa. rnathemadc:ally or otberwiIe, u
well u to obtaiJl iaformadoD. ComlMIItl at 21.

M. Tbe abilltJ 01 the ...... c:omp.llies to
eDIIII ill low-level DIIlWOrk femc:rtoat 011 an
iatep'aIed bull. such u &bole et.cribed below.
would nUl ill more eftlcieDt provtIioD of thole
servica by cIecreuiDa the COlt aDd lDcreuinI
the acceuibiUty of tboIe MrYiceI. '11dI. ill turD,
could fo.ter a IDUI market for videota servic­
es.

2tI. '!'be CODIeDIUI to that effect reaches all the
way from U S W... alt.eltona1 Compuy, to the
AmericaD Newwpaper PubI1lben A.IIociation. •
pubIiIbiq laoc:iadoa.

Phillips submitted on behalf of U S West;
Affidavit of Professor Jerry A. Hausman
on behalf of Pacific: Telesis. More specifi­
cally, the data indicate that Regional Com­
pany ownership of "gateway" facilities
similar to French VAPs would dec:rease the
cost of providing videotex.

Gateways - would permit the conver­
sion of the asynchronoUi signals that an
inexpensive "dumb" terminal sends and re­
ceives to more efficient X.2S packet sig­
nals. Since asynchronoUi transmission is
much more expensive and much slower
than X.2S pac:ket transmiaaion, wide disper­
sion of the ptewaya would dec:rease the
duration of uynehronoUi transmission and
hence overall transmillion coat.. Such a
reduction ill transmiuion COItI may be ex­
pected a1Jo to reduce subitaDtially the COlt
of the videotex aervic:e to the consumer,
and the inc:reued deDWld renerated there­
by pre.umably would. in turn, inc:reue the
number of information voic:el available to
the public.-

Pouible alternative. are not limilarly at­
tractive. It the ptewaya did not perform
these conversion fuDctioDl, they would
have to be performed either by the individ­
ual terminal. or by the varioUi providers of
information. Convenion by the terminals
would nec:euarily inereue lipiticantly the
required IOpbiltieatioD and consequently
the coat of theM terminala. It proepec:tive

Not ever,oae qrees. of coune. For aample,
ADAPSO that the FreDell experience is
m.nin ill America tenIII, aDd that the
United 5WeI baa evea DOW me world'. larpst,
mOlt succeufuL IDOIt sopbiJtica&ed iDformation
services iDduIuy. Com...." at~. Wheth·
er or not that III. meal is corTeCt--Uld this
dependa primIrtly upoa what is beiq counted
and how-tbere would .."., to be DO question
that more efftcieDt diItrlbutioll of the services
would sipiftc:aady iac:r..11 tbeir availability
and hence tbeir UIefulaaa.

299. AI UJed bereta. the term-p.tIJWrJt' 1.1imit·
ed to flCi1itiel, similar to the Freacb VAPI, that
are described below. II does DOt lDc1ude other
facUities that uDder ocher cim,m«aDCel may be
included witbia the meanin, of that term.

3OD. If the network itle1f performed certain pte­
way servic:es, even small data baa providen
could afford to compete In the Information ser·
vices market.
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that question unequivocally in the affirm&- Dr. Huber's findings to the contrary. AI­
tive.... most all the parties and intervenors other

[5] First. Most of the Regional Compa- than the Regional Companies themselves
nies contend that they do not retain their acknowledge the continued existence of Re­
monopoly power over the local bottlenecks. gional Company monopoly power.4I The
For example, US West argues that it lacks Department of Justice. for example, does
bottleneck monopoly power because there not urge removal of the restrictions on the
now exists substantial consumer bypass.4I ground that the local exchange baa lost its
Ameritech goes to some lengths to attempt bottleneck characteristics; to the contrary,
to demonstrate that competition baa re- it concedes that the exchange services con­
duced the Regional Companies' market
power: it points to the existence of compet- tinue to be monopolies, and that the Re-
itive alternatives for the switching and pri- giona! Companies continue to retain their
vatization of telecommunications syatema, monopoly power over "the local exchange
end user purchase of swit:ehes, and a dimin- bottlenec:k."" Aa explained infra" these
ished pool of monopoly revenues for lubei- aueumenta are correct; the Regional
dizing competitive procluctl and servicee." Companiea do retain that power over the
Ameritech Commenta at 12-14; .. (JIM> loc:al bott1eneeb, and there ia little "by­
Bell Atlantic Commenta at 12-14; Bell- pau" of their sW'it.cll8 and circuits.
South Comments at 37-38; and U SWeat
Comments at 40-41.fr The exchanp monopoly of the Regional

Companiea hal continued because it is a
There is no baais for any of these claimI, natural monopol..•• Loeal exchange com-

and no seriOUI effort is made to undermine AJ

... In makinl thia aDd other et.termiDations, the
Court bas fully coDlidered the Jepl aDd factual
submissioDi of the pII11eI aDd iDteneDon. On
the facts, it nccesuriJy re1led to • c:oDIiderable
extent upon Dr. HubWl aceDeat aDd tborouIb
study, nr. G«JtlaIc NMworlc: 1911 bptwt Oft

Compedtiort ill 1M r.....1rtIlIIstry, althouab
it did not .. with all ~ biI coDc1usioDl.
However, other expert opiDioDi have a1Io been
coDlidered, the weiIbt beiDa liwa to them obvi­
ously dependln, upon such facton u the specif­
ic Imowledae of the pmUcuIu iDdlvidua1 aDd
the detailed or condUlOl'Y cbanlcter of the affI­
davitl and other pqen. u the c:aIe may be.

CoDlideradon. of the affldavitl aDd other ma­
terials rcYea1ecl dlfraeDCeI ill emph'sil and
even differeDcea ill ultimate opiDioaI, but on
!DOlt i-.aa critbl to the Court'. dec:isioDi
there is • surpriIlD, amount of .,.....ment on
the ectua1 facti,. U dlcl"lutsbed &om arpunent
or coDc1usioDi drawn &om the fIICtS.

No party or i.DIenenGr bu .181 nd that a
formal evideDtiary beuinI be held....quite the
contrary, ........ US w.. a.ply Memorandum
at 6 n. 3-and iD. tbit PI'O =-tIna. wbic:h ill a
SCDM is • cootlnuadoD of the '1'uDDIJ Aa pro­
ceedtn.. aDd wbic:h imIoIwa IOIDI 175 d1ff.-ent
parties aDd intervenors, with • wide variety of
intel'eltl for poIIible a,mtnMioll aDd CI"OIHX­
amin-don purpoIeS. that would in any event
have been bodl inIppropriate aDd impractical.

45. MeIIlOI'IDdum of April 27. 1917 at 139-43.
Bypua is deemed to alit when • telephone
customer is able to reach tboee with whom he
wiIbeI to communlc:ate without the ute of the
facilities of , Relional Company or itl equiva­
lent in the territories serviced by independents.
All of these local flCiUtia, both thole of the

.... As IbowII ill Put VU-.\-2, iIrfn4 statistics
indicate that the 1t.eIionaI Companies have
probably IUbltdJled tbetr competitive ventura
with moaopoly reveu,* even ill the three yean
since dlveItiture, and eYeD tbouIb their entry
iIlto competitive b..." IIIII bu thus far been
nee mrrily reJatlwly smaIL

.,. U S w,.. report oa b,puI (Appendix Tab
31) is forced to .........'.. however, that thole
whom it reprd8 u ""'d"l the Relional
Compuiel .... usinI thole compaieI u the
"pipe tbrouIb wbich daIa or \'Oice is transmit·
ted" (p. 5), and dIM evea the tnffk of • aLItom­
.- who bu ...,eptecI biI tnffk and \UIeI PBX
swttehinl .,... II carried owr "relatively
feW' R.eafoaaI Compuy IIcceII 1lDeI (p. 68).
S. tWo pp. 531-39, itrfr&

4&. EYeD __ of the RePoaal Compenies do on
oa:asiOD COJade the at...... olsuch power.
Ameriteeb IeIpoDIe at 1~11; PIIIciflc TeIesiJ
Further Commentl II 15-16, 29; SoutbwesIern
Bell Respoue at 9.

.... Oepartmenl of lU1t1ce 1t.IIpoue II 15; ..
also letter dated October 2, 1986, from then
Assistant AItomey 0eDera1 DouIIu H. GiDsbW'J
to Reprelentltive Jobn D. DlnpIl. Chairman,
HoUle Committee oa !nerIY and Commerce. at
12.

50. s.. Heariq before the Senate Committee on
ScIC~nu and Transportation, 97th CoDl-, 2d Sesa.
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tion sent or received, and neither requires a
specific: amendment of the decree, or poses
a threat to competitive parity.

The generation of characters that appear
on the terminal screen constitutes an echo­
ing of consumer-generated keystrokes for
the purpose of confIrming successful rece~
tion as part of the transmission function.
Although it is userted by some that provi·
sion of this type of service could affect the
content of the information sent or received
-for example when the format of the in·
formation provider's computer application,
which uses color u a nec:esaary component
to the interpretation of the mesaale sent, is
chanled so that the receivinl terminal,
which baa only a uhilhlilh~' and "shade"
capability and no color capability, can re­
ceive that m....18 in a meaninlful man­
ner-the dell'" to whieh such a tranafor­
mation could attect content it inaubetan·
tial_ In the judcment of the Court, per­
formanc:e of thiI function by the Relional
Companiel will not create any sipifJeant
opportuDitiee for anticompetitive conduct.

If the Relional Companies are permitted
to provide theee servicel, much of the need
for sophisticated hardware and software at
the user's end of the s)'Item othenriee
neeeuary for the achievement of acc:eu to
information seme. would be obviated:
the network itlelf would be performinl
functioaa otherwile performed by the
user's more sopbilticated computer.

2. Add,... TnJulatiota
ThroUlh addnu tranalation, the con­

sumer will be enabled to use aD abbreviat­
ed code or sipal prorifed to him in order
to aceeu the mtormation ..mce provider
in lieu of diaUDC the telephoM number of
the demed provicIIr.- Trallllatiola of the

WI. III the Freach VAP. tbiI .-vtce COIIIiIII of
the tnailltioa 01 • IDDIIDODIc code into the
te1epboDl number of the desired lDforma&ion
.w:. provider.

.. While it hat been arped by lOme that the
Reiional Compaies are entitled to provide this
service even DOW UIlder the decree u put of the
penniaaible "fOl'WU'd!Dl or routiq" functions
of "lDformadon accesa," 1M.section IV<n of the
decree, the Coun baa coDCludad ocherwtse, par.
ticularly RDCI leC'don IV(P') prohibits interex.
chaDp routiDc- AccordinclY. the lepUty of the
performaDce of thiI fwlction wtl1 require an
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consumer's request for service in this man­
ner would obviously facilitate accessibility
of the system. Performance of this func­
tion by the Regional Companies likewise
involves only a minimal manipulation of
content, and it, too, PO'" no significant
risk of anticompetitive conduct.-

3. Protocol Convemon

Protocol conversion facilities undertake
electronic translation in order to facilitate
the communication between information
service providen. They perform this task
by alterin, and reeonfilUrinl message con·
tent at the maehine level, for example, by
converting the uynchronoUi liift&la that a
IIdumb" terminal senda and reeeives to the
more efficient 1.25 packet sipaJa. Proto­
col convenion ..meet are euential, low­
level network support systema. Huber Re­
port at Table IS.10.

Provilion of th.. conversion functions
by the RepD&1 Com~ is nec:esaary to
take advantap of the deereued tranI­
million COlIti delcnDed above. AI there
noted, independent providen would not
have the incentive to diapene the conver­
sion facilitia on a wide buil sinee such
dispersion would increue their packet
switched tranamiAion COItI.-

Protocol couvenion, then, is a key infra·
structure component neceuary to the de­
velopment of a mau-market for videotex.
Some simple fol'llll of protocol proeeuing
do not involve aDy chanps in fonn or
content of the information MDt, and their
performanee by the Repnal Companies
poses no riak whatever: However, a so­
phisticated and effective sYltem of inlor­
mation tranamiuion requn. a1Io that the
network perform thoM protocol convenion

appropriate .meadmeat of die decree. In aDy
event. provision of tbis ..mce by the 1leIi0nal
Compania. in CODjuDcdoa wttb the ocber infra.
strUCtUre COIDpODeldi delc:ribed herein. is • nec·
essary COmpoaeDt in the provision of III impe­
tus for IfOWth of • IftUIomarUt for videotex
semea.

309. Umited cUlpenton would DOC only prec:lude
the poSlibiUty of decreued tn.umiuioft cosu.
but it would aIIo coDlU'ict the tnnsp&rency of
communication betweeD tIM consumen and
providers.
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ers, U S West also insists upon treating the
current proceeding as if it were a new
antitrust action in which no judgment had
ever been entered.M

[3] In view of the fact that what is
before the Court is not a new antitrust suit
in which the plaintiff would have the bur·
den of proof, but requests for changes in a
decree that became rmal several years ago,
these contentions can only be characterized
as frivolous. It is plain that collateral at·
tacks on such a decree are incoDlistent
with the law of the case rule,3'f and equally
plain that section VIII(C) does not require
full-fledging proof of a new "antitrust inju­
ry," but that it speaks only of. a "Iubstan­
tial possibility" that a Regional Company
"could" impede competition.

More fundamentally, there is not the lli­
ghest indication in the record lurrounding
the negotiation or the approval of the con­
sent decree that, absent the mc.t subltan­
tial alteration ot market conditiona, a judg­
ment that was to end over thirty yeara ot
strife in the telecommUDicationa induatry
and to establish new conditiona to pvern
that industry thereafter, was to be m.
solved with respect to one of ita two c:ritieal
elements immediately or almoIt immediate­
ly after entry.·

"must make a sbowiDI'" becllUIe, it II claimed.
the provisioD applies only to "be peddoDiq
SOC." not the OepM1meDL EWD the Depart­
ment of JUItice cloeI DOt make IUCb • c1aim. III
any event, if the '....1. relied OD by Bell­
South does not apply to the nep.tmeDt 01 Ju.
lice, that DepanmeDt may petition for • c:baqe
in the decree only UDder the more riIIf Swift
standard.

36. US Well Reply M.monDdum It 1-17.

37. D.TMOtio v. u;u.y, 519 F.2d 911 (5th Cir.
1979); .. 18 C. WriIbt. A. MiDer. B. Cooper.
F-..J~ tIIfIl Prot:«bn • 4471, at 781
(1911). AI MC IptIy~ at-ply at 5):

Tbe fundemental UDfairneII 01 tile Deput.
mentl and a.epmal CompuieI' efforts to
reUtipte priDdples alre8dy ftDalIy raolved in
this cue miPt be more apparent if AT • T or
MC respoaded with • lilt 01 all thole ruUnp
they fOUDd diIappointinl and wiIbed to reUd·
pte at thiI time • welL Mel, It 1--. would
be pleased to" the Court'l reccmstderation
of a ranp of ruUnp belinnin. with the size
of the UTAI (.. lJnitMl SWa v. WcrtmI
E1«tric Co.. 569 FSupp. 990, 1003-1001 (D.D.

The Department of Justice goes to some
lengths to refute AT " T's point that it
agreed to the decree so as to prevent litiga­
tion and other controveraies regarding the
leveraging of the monopoly power, and
that the Court should not unnecessarily
cause the revival of such controversies.3t

In one seDJe, the Department is entirely
correct. ReatrictioDl may not be main­
tained solely or at all to avoid controversy.

However, the Court cannot help but re­
flect that one significant reason for the
Bell System'l agreement to enter into the
CODJent decree was ita weariness with con­
stant controveray in the courts, the Con­
greu, before the FCC, and before local
rerulatora, and ita willingneaa to trade
those controveraiel about monopoly bottle­
necka tor an ability to compete in the inter­
exehanp and manufacturing markets -..vith­
out being burdened with the very kind of
competition from monopolista that it was
jut abaDdoniDc. s., ..,., AT &: T Com­
menta at 7-8; Coll, TM DIGl o/the Centu­
1"/1, at 300-02. The Ben System could not
know, and lurely did not expect, that the
word of the United Statel Department of
Justice would be pod ollly for as long as

C.1913», and eDdinI with NYNEX"s acquisi­
tion 01 • condltional inta'elt in Tel-Optik (sa
UniUtI .,., v. W..,.". E1IIctrie Co.. Civil
Action No. 0-0192 (D.D.c. Alii- 2, 1986»
(AvaiJabJe oa WBSTLAW, OCT database].
But eva when Umited to iIaIeI that have not
previOUllJ been reIOIved, thiI proceediDI is
suffldeDtIJ compla.

31. ClalmI to tile~ the restrictions
were J1*i8ed or inMnded to apply only immedi·
ately liter dheldture, ... ..... Southwestern
Bell Com.... It 2: FCC Comments at 4-are
10 devoid 01'" and fIctuallUpport that. were
it DOt for tile fact tbI& there appears to be no
pnc:tical way to .xt out • few lWementa out of
maDY. and tile furtbIr fact that IIYeI'I1 user­
tiODI bJ otben IN UbwiII c10Ie to or below
the acceptable 1lDe, .Dt'don' UDder R.ule 11.
Fed.ltClv.P•• wauId have been impoled. Su
also W.,.".~~ 569 F.5upp. at 1090 n.
139. where the Court retened to the successful
invocation of IICtlon vmCe> • "an event. if
eva" it sbouJd come to palo

39. o.p.nment 01 JUIdcI R.eIpoDle at 20-23.
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ty to engage in anticompetitive behavior,
this introductory content must be strictly
limited to (1) the display of a welcoming
page and (2) provider listings.

A welcoming page could advise the con·
sumer of the billing arrangement that wu
established for a particular information sere
vice. and it would provide for the prompt
entry of the code or the name of the de­
sired information service provider. Nei­
ther of these should cause any competitive
probleml.

A provider listing could, for example.
contain in addition to the providen' names,
addrelHl, and telephone numbers, their
busineu, product, or serviee catelOriel.
With this information u a databaae, the
Rerional Companies could .tablilh lya­
teml which would allow the conaumer to
search in any of th.. categoriea. The
companies might wish also to crou-refer­
enc:e the namee of the providen, their
codes, and the like. Such a crou-referenc:e
would not only rive broader expoeure to
the various available providen but it would
also facilitate conaumer acceu to the ser­
vic:eI.

However, service menus, which lOme of
the ReJional Companiea are seeking, are in
a different catelQry. Menu of informa­
tion senicea and optiou within thOle ser­
vica are the euential meau for navipt­
in, about that IJitem, that ia, for directing
the conaumer in ita uu, .ueh u in obtain­
ing or tranamittiq the delired information
or in performiDc certain traDlaetiona.
Menu are a matter of editorial control,
specific:ally tailored by the partieular infor­
mation provider, and u IUch they tend to
be clOlely interrelated with information
content. If the Retioaa1 Companiea could
furniah such menu, there would be a
breach in the boundary between monna­
tion services needed for traDlmiuion that
only iDaipitieaDtly affect content, and

311. s.. "lot VIA Commen" at 10.

312. YeUow Pqeotype IdvertiaememJ traI1Imit·
ted aDd publlsbed electronically coWd easily be
updlted weeIdy or even daily, aDd OD this buis
they could ud DO doubt quickly would compete
directly aad 00 fawrable termI both with cur·
reat-type newspaper advenilemeDta, aDd with

those that do constitute content and accord·
ingly establish opportunities for anticom­
petitive conduct. On this buis, the provi·
sion of the menu service cannot be permit·
ted conaistently with the basic structure
and purposes of the decree.

G. Electronic Dinctory Servic,
Several intervenors claim that the provi.

sion of electronic directory services by the
Regional Companies is a necessary com~
nent of the infrutructure, and that it, too,
should be permitted.m

The buic rationale advanced in support
of this uaertion is that the consumers will
become better acquainted with videotex
services generally through use of the ,elec­
tronic directori... That rationale, while it
doea contain a grain of truth, is not ad..
quate to support removal of the infonna·
tion services restriction with respect to the
provision of electronic directory services
generally.

The Regional Comp&Diea are eurrently
permitted to compile and distribute uYellow
Pages" directories. If they were alao al­
lowed to provide their electronic counter­
part, they would pJaiDly have the incentive
and ability to dilerimiDate both against
competing providers of directory services
and apinat the publilhers of claIaified and
other advertilementa.'tJ

Aa the Court indicated in 1982, with re­
spect to the prohibition OD eieetronic pu~

lilhing by AT A T, it ia too euy and too
tempting for a company enppd in both
the generation of information, whether~
litical or commercial. and ita transmialion,
to dilcrimiDate apiDat competitors who
lack the ability to exerciM the tranamiuion
function. In view of the timHensitive na­
ture of mOlt such material, dilcrimiDation
activity by a Regional Company could prof­
itably include the praetiee of riving priority
to ita own pubtiahinp, and that of using
for ita own endl information learned in the

those who would ~ the DeW iDformation net·
work to publilh their own electronic advenise·
ments. Altboulb. for tile reuGas stated. Re·
iional Compaaia CUlDOC be permitted to enter
this market, there is no re&IOO why omen­
whether or not they are DOW io the publishiJ\l
busine5l-Q)wd not do 10.
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of anticompetitive activities by those in con­
trol of those monopolie8.11

In its Opinion explaining the decree,U the
Court stated that proceedings addres8ing
the continuing viability of the line of busi­
ness restrictions

should be govemed by the same stan­
dard which the Court has applied in de­
tennining whether [the restrictions] are
required in the first instance. Thus, a
restriction will be removed upon a show­
ing that there is no substantial pouibility
that an Operating Company could use ita
monopoly power to impede competition in
the relevant market.

AT et T, 552 F.Supp. at 195 (footnote omit­
ted).

The rationale for a particular ~triction

may cease to provide a 8utficient buil for
continued application of that restriction. if,
as the Court stated in 1982, the Regional
Companies lost their liability to leverap
their monopoly power into the competitive
marketl from whieh they mUit now be

21. S. UrIitM SMta v. W.,.". E1M:tric Co., 592
F..5upp. 846, 860 Do 51 (D.D.C.l9M): oral .......
1DeIlt of J.... P. DeDvir oa bebaIf 01 the 0.
partIDeDl of l\lldce ("'JD • wry real .... the
ratridioaa are simply the oppoIite IkIe of the
diwsdture c:oiD, they are III iDIep'al part of the
divadture aDd proceed 08 pndIeIy the lame
theory thai diwsdture proceedI 08") (Tr.
25179).

J4. VU'JiDI viewI baft beeD expi 111111 bJ the
pu1ieIaDd lDteneDon CODCeI'IIiIII the IMInin.
of sec:doa VDI(C). To the ateat tbat the laD­
pap of tbaI proYiIloD recautr- aplaDadoa
tbrouIb itl biItory aDd purpoIII II well II the
an:nm"IDCeI SUITQUI1dt... itllDduIloa lD the
decree, the Court Is ill • mare .....tapoua
poIitioa to provide such aplnadom thaD iI
UIUI1J, InIe lD CODIIDI cIec:ree sltuadoDl, for... ,.....

FInI. UD1ike lD the t"aI COIIIIDt decree
cue, tbiI cIec:ree WM flied after aImaIt all the
sub-Ddw evicIeace 01 aJIeIed IDdtnIIt viola­
tioaa bIld beeD preMllted to tile Court. rMber
thaD lD lieu of the takbII of evideacL 0.....
15 U.s.C.1 16{b)(2). Secoad, UD1IJr.e ill the typi­
cal coueat decree cue, the Court CODduc:ted III
ClUeDIiw '1"uImeJ Ad ~In. ill the coune
of wbidl it beard both oa priDclpIe aDd on
IaaauaIe from DIlDy sources. iDcIudJJII the 0.
pIl1meDt of JUIdce, AT • T, aDd the chief
aec:utha of IIMftl of the IOODotO be estlboo
IiIbed ttepoaal CoIDpUliea. TIdrd. UD11ke lD
the typical CODIeIlt decree cue, where the Court
simply l'Itiftes IaDcuaIe .... upoa by the
pmUeI, the Court bere WII the author of sectioll

barred." fd. at 194. It was anticipated
that this would occur when technological
developments eliminated the Regional Com­
panies' local exchange monopolies or when
substantial changes occurred in the struc­
tures of the competitive markets. The
Court observed that, upon the happening of
such events, the need for the restrictions
might be fundamentally undennined. ld.
Accord, 592 F.Supp. at 85&-59, 868; 627
F.Supp. 1090, 1098 n. 26 (D.D.C.1986).

[1] It is important, however, to note
precilely what it is that section VIII(C)
mandatn. That provision places a direct
burden upon those who request a removal
of a line of busineu restrictions, for it
mandatn that any such petitioner mU8t
nuaJcI (J ,howi1l(J· that there is no au.b­
ItGfttUU poaibilitr that it cquld use its
monopoly power to im,.u competition in
the market it seeka to enter. ~ the under­
lined laquap indica_ a Relional Com­
pany will not be relieved of a restriction if
it makes no shome at all,. or if it merely

VDI(C), the wry pnMIioD at isle in the
preleDt proceed'n. Fourth, the Court provided
lD 1982 III ateaIiw CODteIDpOI'aIle explana.
dOD of tile decree (AT" T, ..",., 552 F.supp. at
131), wbk::h DO ODe bII quadoned U aD author·
itldft lDta'pntItioIL

2S. ADyoae 1tteIDpd... to 0Yertunl ODe of the
reIIrictiODI plopealy bean. particularly heavy
bun:IeD of the ItrODIlDta'eIt of litipnts
aDd tile public: lD tile fIuIlt7 of Judlments.
Many ...,... appeu to baYe made crucial
~ dectllou IDd iJMIted milllollS aDd
eYeD biWou of doUan ill reUance Oil the
JI'OUDd ruIeI....,1lIbed uu. au. by the tiDe of
buameII reICricdona. S. ReIpoIlSe of Uaited
Te1ecoaumanicado IDe:., at 10, which claims
to have iDwIted nearty 51 biDloD "lD rel1anc:e
on the COIIIIIIitmeDt tbaI tile lOCI would not be
allowed iDto the iDterelrcbanae market 10 10111
II they could impede c:ompedtioIl.. '1biI kind
of DOC UDJ'IUOGabIe reliance lD t1Pt of the
1IDpIlII of the decree iI. fact« supportiDc the
~ that the teItI'k:dGaI sbouJd not be
UcbtlY CMI'tUI'DId.

26. 11Na, the a.toaal CompUI1eI are in error
wbeD they approKh the.. II sewra.I of
them do, .. pp. 53+-35, iItf,. II if if the Coun
had the oblfpdoa to ..... ID • fresh bal·
aDCinI of couicIeradoIlS in the same manner
U would be doae lD • DeW IIltitrult don. or
eYeD further from the truth, II if the parti<:u.lar
restridioa bIld to be IlfInnatheJy JUltified in
thiI proceedill" The ratrictiollS have already
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N01f,-T,l«ommuniccJti01u SmJic"
U T] Seetion II(D)(S) prohibita the Re­

gional Compam. from "provid{ing] any
other product or service, except exchange
teleeommunieatiou aDd exchanl' accesl
service, that it not a natural monopoly ser­
vice ae:tuall1 replated b1 tariff." AT If: T,
502 F.supp. at 228. nua catch-all reatrie­
tion prohibita the companiel from partici­
patina in "unrelated buainel••" in which
they milht have the abilitJ to obtain im­
proper competitive advaDtqes by leverag­
in, their control over the loeal monopolies.
Id. at 196 De 2It

Unlike the core restrictiou, the section
II(D)(3) prohibition wu not impoeed on the
buil of aD1 lpecific evidence of antieom­
petitive aetmty in non-teleeommunieatioDl
marketa by AT " T or ita lublidiariel, nor
could it have been: by virtue of the 1956
consent decree, the Bell Syatem wu not
engaged in non-teleeommunieationa buai­
nell enterprilel. Seetion II(D)(3) reated
instead on the propoeition that, when an
entity with a .ipjftcant telec:ommunica­
tiona monopoly enten lOme other, competi­
tive busineA, there it both aD incentive and
an ability to act auticompetitivel,. The
restriction alto reflected the notion that, by
limiting the Rqional Com... to tradi­
tional loeal exchup aerriceI, the goal of
the provision of efftdent, economical tele­
phone service would be furthered. Welt·
ern Electric Co., 592 F.Supp. at 855-58.
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p. 587. supra.
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in interpretm, it, and in paaaing upon mo- generated by others in the manner and to
tiona and other requests from the parties. the extent deseribed above. However, in
Further, as there stated, notwithstanding light of the not fully complete descriptions
the contrary views of the Regional Compa· in the record of the various ingredients
nies and the Department of Juatiee,m the that are necessary to an information trans­
Court baa no doubt of ita authority to con- mission system, juxtapoaed against the
tinue to do so, where there is no inconsist- need for precision (8~~ pp. 596-9'7, supra ),
ency with the antitrust laws or the factors the parties and interested intervenors are
underlyin, the approval of the decree as invited to submit proposed orders, accom­
expreued in the Opinion which effected panied by memoranda, consistent with this
such approval. Opinion. detailing the necessary ingredi-

Accordingly, the Court will, in the enta with greater particularity.
prnent context, once &pin take into ac:-
count valu. in addition to thole ltemmin,
exclusively from aD environment free of
aDtieompetitive activity, in thia cue the
benefitl to the AmericaD public from ex­
panded, inteUipnt, widely available infor­
mation servieel traDlmitted throulh aD in­
frutrueture operated by the Rqional
Compuiee. The div.titure of the Ben
Syatem, aDd the decree which broulht it
about, wen not men exerciIeI in a"tract
reuoDiDc: the)' had u their tandamental
purpoee the promotion of competition in the
teleeommUllkatiou market, to the end that
the AmerieaD public, iDcludinl the Ameli­
caD eouumer, milht beneftt from todayl
and tomorrow'. te1ecommunieadou teeh­
nolol1 in tbiI information ap.

'l1le wide dilMminatioD of information
aervieeI iI a a, iqrIdieDt ill that d.ip.
AI, indicated, the I'NDCh information ser­
vieeI ICheme permitI iDdiftlual cit:iIenI to
aeeure aD eDOrmoaa number and variety of
information ..me. with ale aDd at rea­
IOWIe eolIt. While the two Dadou are
not comparable ill man1 other waya, they
are lunIJ not diIIimiJar in reprdin, u a
poeitift value the ..... of the ei1:iseDry to
a variety of IOUI'CeI of informatioD. To the
extent that tbiI objeetite caD be promoted
throueh a reJazation of the information
aervieeI reat:riction ill the decree alone the
lineI outlined above, the Court iI prepared
to do 10.

For the reuou ltated, the Court will
exempt from the information services re­
Itriction the traDlllUuion of information

SIt. 11Ie Depm1:meDt bas. bowewr. ackDowl·
edpd the 1eIltimacy of • COIl-beDeftt telL S-
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16. DepartmeDt of JUIdce MemoraDdum dated
AupIt 16, 1911. II 46-47. 125 a. ., 161~2,

281-12, 285. IDd 374.

.7. For teclmical reaIODI, wbaa 11 popularly
known as lone d1IcaDc:e IG"Yice 11 refened to in
the decree IDd wiD be ref. led to bereln as
interaebanae IeI'Yice. Interacbanae service
does not include lone diIt,nce call1Dc that takes
place witbiD ,lATA. For .. explanation of
that term, .. pp. ,....., iIIfr&

u.s. Y. WESTERN ELEC. CO., INC.
CI... 673 F.Supp. 52S (DoD.Co t9l'7)

to cross-subsidization between the Bell Sys- Significantly, even the two officials who,
tem's regulated and its unregulated activi- as heads of the FCC's Common Carrier
ties that "[o]ver the last fifteen YC!lLrS' the Bureau for the fifteen years between 1963
Federal Communications CommiSsion has -and 1978, had been in charge of the regula­
both recognized and attempted to come to tion of the Bell System during that period,
grips with this problem '" but its experi- agreed with these assessments. Thus,
ence has not been a satisfactory one and it Walter Hinchman, who was chief of the
has not been able to establish standards Common Carrier Bureau from 1974 to
and implement them" (Tr. 9347-48). ~ 1978, said that ".1 ~dn't feel that. ," we
fessor Melody further stated, in response we~ at all ef~eetive m ... ~ontrollmg~om­
to questions by counsel for the Department peuuve practices or crea~g an en~~:
of Justice as to whether regulation could ment for really full and flU!' com~tiuon
be made effective so as to prevent the (Tr. 10469-70), and that, fo~ a vanety of

C' u'ti _.....: h had d--"1......t reasons, there was a specud regulatory
an eompe ve PfiMOwees e .._l~ 'd 'th pec:t to th Ope tin' Co
'II • VOl WI rea e ra g mpa-

that It~ . very clear on th~ bu. of ,.. nies (Tr. 10475))' Bernard Struaburg,
the en~ history of the FCC s a~pt to chief of the Bureau from 1963 to 1973,
deal WIth the ~roble~, that there. no way concurred, testifyiDg that the Commission
to come to gnpI with the problem opera- had a limited budget; that it had to rely to
tio~ally, that AT " '1"a monopoly power, a large extent upon the Bell System to
which extends far beyond the seope of the supply it with teehnieal information' and
~CC ~ terms of ita ~~~n, creates a that ita expertile to 10 behind th~ Bell
situation where there • juat aunply no hope System's repreaentatioDa wu aJao extrem.
that this could ever be effectively done [by ly limited (Tr. 17812).
regulationf' (Tr. 9612-18)." B---.I ......:- d titer 'd th

lIMN upon WIlt an 0 m enee, e
Similarly, Dr. NiDa Cornell, another Court concluded following the cloee of the

government witDeu, testified that ahe had Department's cue, and in accordanee with
analyzed the effeetiven.. of repJaticm for the argumenta preeented by the Depart­
achieving effective competition in the tel.. ment,It that "the Commiuion iI not and
communicationa induatzy from an economic never hal been capable of effective en­
perspective, and ahe bad concluded that "I foreement of the laWllOverning AT" T'B
don't think regulation caD achieve effective behavior," and that accordingly AT " T
competition in the iDduItry" (Tr. 10841). had been able to violate the antitl'uat lawa
In her opinion, replatioD ia partieaJarly in a number of ways OTer a long period of
weak in an area auch u telecommunica- time with ,.pect to iDterucbange seme­
tiona where the pue of tedmo1olical • 1f and the proearement of equipment.
change iI vert fat (Tr. 1CJ818.a).1. AT et 1, 552 F.Supp. at 168, 170, and Dn.

13. Acc:occIiDI to the wteae.. the FCC "bill un- fICillttes wbJch .,. 1eIdI to • very hiP dep-ee
dertUea • DlIIIIiw iDwIdIaIloa ... IDd it bu of what are termed COIDlDOll e:e.t.I of operation,
attempted to eltlbUIb aDd implement ..... and ODe 01 till tDIP' problema in rep1ation is
that would eubIe it to Judie aDd to I"II'I1IIe Oft deterlDiniae!law to paopal) dilcribute IDd at·
tbiI bull [bull 1ft« aboua twaltJ ,.... of by- tribute thole e:amm9D COllI to various Ia'Vices"
ine the FCC bu DOW far all iDteaIs IDd pur. (Tr. 1(489).
~ ill my Jt.......... IiWD up OIl the talk"
(Tr. 9353). Profeuor Melody aplabwt in lOme
detail why the reIadw1y small FCC wu
unable to penetrate to tbe end IDd ill the ....
ury depcb the volumf..... IDd compIa Bell
System studies, suppGI'tiJII propams, computer
PJ"OII'UIIo and raw da&L

14. Other witDelles, IDd vohmtiDCNS documenta­
ry materiaL supported tbeIe CODC1uIionI.

IS. In the witDell' opiDioa. telecommunic:ationa
rep1adon is iabereDtIy ineffective because
"many different services, or ,.. vuiationa on a
type of service '" caD be satisfied by the same
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at leal coaceMba. that tbe FCC, poaibly with
a mandate from tbe CoaII-. will .. its way
clear to ..... ddI problem IbauId it aaume
subs&aDtial sipifk:aace.

325. Some haw 'vaIllted, ..... Computer and
Business EquipmeDt MaDulacturen A.uociation
at 21. that tam1n..... bJ tIdI Court of the
waiver~ could ...... ill tbe flliDc of •
great number of separate utitrult suits
throuihout the Iud. For tile relM»na mted.
the Court does DOl beUew it likely that many
meritorioUl UUtnllt ac:tiou will develop.

u.s. Y. WESTERN ELEC. CO.• INC.
Cite .. 673 F...... 525 {DoD.Co 191'7l

non-telecommunica- large amounta in this area than in telecom­
munications-related marketl.

In the opinion of the Court, while the
issue is by no meana open and shut, the
balance of factors favors the removal not
only of the restriction itself but alao of the
conditions heretofore attached to restric­
tion waivers. That balance is achieved in
part by several public policy or cost-benefit
factors (Part VII-B): (1) the waiver pro­
ceo with respect to this non-telecommuni­
cations field plac:et a substantial burden on
Relional Company planDiDl and decision­
makiDg; and (2) tbiI proc:eu involves the
Court on a fairly lilDific:ant scale in Re­
gional Company buam.. dec:iaions when
the final outcome, at leut thua far, haa
alwaya been the iuuuce of & waiver; and
(3) if the reatrictioD itlelf baa become obso­
lete, the retention of conditiou becomes
somewhat anreaJiItic.

Absent weirhtier competitive considera­
tiona thaD are preMnt here aDd now,1M it is
appropriate, therefore, that these compa­
niea be freed of detailed judicia) oversight
of their deeiliona. There ii, of course,
independent philolophieal utility ma depar­
ture of a judicial body from the adjudica­
tion of maiten that are not likely to
present su~taDtial problema in terma of
compliance with the utiiruat laws.-

For theM raIOIIa, the Coart will remove
the restriction embodild iD MCtioD II(D)(3)
of the decree on the entr)' of the Recional
Companiea into. DOD-teJec:ommUDieations
venturB. CoDliiteDdy with that decision,
the four coadiiioaa heretofore impoeed II

part of put waiTen of the Medon II(D)(3)
restriction wiD a1Io be diuoIved.

respect to entry into
tions marketa.

It seems fairly clear that the restriction
itself may safely be removed pursuant to
section VIII(C) of the decree. Almost all
of the parties and intervenors that have
addressed the section II(D)(3) issue have
concluded that there is no substantial risk
that Regional Company participation in
non-telecommunications business would
permit leveraging of exchange monopo­
lies.m That conclusion is also supported
by the experience that, following review by
the Department of Juatice and the Court,
every one of the waivers requested in this
field waa granted.

More problematieal is the Cl'OIHubiidi­
zation issue that the Court sou,ht to ad­
dreaa in part by the conditiona it attached
to the waivers. There is no question but
that the removal of the restriction on entry
of the Relional Companiea into non-tele­
communic:ations marketa does raise the
concern that their operationa in these mar­
kets will be subsidized by revenues extract­
ed from the rates that are heiDr paid otten­
sibly for toea! telephone service. Indeed,
aa diacuued in Part YD, particularly pp.
581-83, supra, notwiibataDdinr various re­
strictions and conditiou, IUcb diveniou
appear to be taIdn. pJaee even DOW.

Aa agaiDat tbiI coatiDuiDr problem muat
be weighed that (1) theN iI Jittle demand
from potential compeiiton for retention of
the restzietioD; aDd (2) the relative paucity
of joint and eommoD COlItI between ex­
cbaDp operationa aDd non-teleeommunic:a­
tiona venturel renden it mon diffieult to
CI'OIHu~idize OD a contiDuiq buill in

32S. s. ..... NadoDIl AIIocildcM1 ol ......aJatory
Utility Comm'.......~ R6port Oft tIM
~ HolIIiIII COfftIM'I1 l"""'rtov at 5
(Sept. 11, 1916): .... W",.". EI«tri& Co.,
592 FSupp. It 853.

324. There is, to be sure, a1Io the IOmewtw
more amorphous risk that the RePoaal Compa­
nies, ill their zeal to diversify, will QIIlect the
relatively pedestriaD, retWated te1epboae opera­
tions, and concentrate their resources and man·
aprial ski1la iDIteIId upon more JIamorou.s, al·
beit more specuIadw, bust"", opportunities.
AI leut ODe of the UIUA1 waiver coDdltiona wu
desjped to deal with tbiI iIIue. HoweYef. it is

l'
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The Court invited interested· perSons and

organizations to intervene in this proceed­
ing and to file responses to the report and
the motions, and the parties ai "well as the
intervenors were given the right to file
additional memoranda and replies.4 A total
of some 170 organizations and individuals
availed themselves of the opportunity to
intervene. In addition to submissions from
AT &T, the Department of Justice, and the
seven Regional Holding Companies (herein­
after referred to as the Regional Compa­
nies),' lengthy and thoughtful memoranda
were also filed by competitors or potential
competitors of the Regional Companies,
representatives of state iOVernDlenta and
state and public regulatory bodies, conaum­
er organizations, labor UDions, trade uaoci­
ationa, and others.

The Court received a total of about three
hundred brief., totalling lOme 6,000 pages,
including oppoaitiona, reepoDH8, repliel,
and factual appendicM, and it heard oral
argument for three days from attorneys
representing the partieBl' the Retional Com­
panies, and the major Il'OU~ of inter­
venors. Thia 0piDi0n and the accompany­
ing Order di8poee of aD the current contro­
versies involving the retention or removal
of the line of buaineu reetrietiona.· The
Opinion ia orpDized u followL

There are two intzoeluctorJ aectiou­
Part I, BaekgroUDd; aDd Part II. Standard
for Removal of the BeatrietIona. The fol­
lowing three eeetiODa addnu apecifJcally

refer J.eiD bach 10 the Bell ()peradDt Compa­
nies and to the~ HoldtDI Companies u
the~ Compuiel. s.. DOte 5. infra.

.. s.~ .,. Y• ..."..... c,.r.mJII Co.,
719 F.2d 551, 56411. 6 (2d CIr.l983), t:m. dMtiMI,
465 U.s. 1101. 104 5.a. 1596. 10 L Ed 2d 127
(1914).

5. Tbe pu'dIs aDd otben haft abo referred to
me. ftrmI .. RHCa, Bell CompaIeI. or Operat.
iDI Compuiel. In COIIlonDitJ with the Court's
poJic:y to awid. to the at.eIlt poIIlble, Initials
and ape-'0. DOt c:omprebeIIIible to the UDiD­
itiated, it will refer to the ftrmI .. the R.eiional
CompIai-. to the local operadJII firma .. the
Operatiaa Companiel rather tbaa the BOCa, aDd
to the jndllaeat ia tbiI cue u the decree rather
thm the MPJ.

.. Oa December 9, 1986, AT. T flied. motioa
requestiq that the respoDlibWty for screeaina

the core restrictions-Part Ill, Interex­
change Services; Part IV, Manufacturing;
and Part V, Information Services. The
next two sections provide additional infor­
mation on the removal issue-Part VI,
Regulation; and Part VII, Current Anti­
competitive Activities and Public Policies.
Two sections deal with what may be re­
garded as non-core restrictions-Part VIII,
Infonnation Transmission; and Part IX,
Non-Telecommunications Services. The
last section, Part X, ia the Conclusion.

I

BGCkgrov,1&d

The present controversy had ita genesis
shortly after World War n. At that time
the government became concerned about
apparent violations of the antitruat laws by
the Bell Syate1D,7 and in January 1949, an
action was broulht apiDat that System by
the Department of JUltice which lOught,
among other thin.., the separation of tele­
phone maDutaeturtnl from the proviaion of
telephone service. The lawauit was settled
seven yAn later under cireumatances
which, in the opiDion of the Antitrust Sub­
committee of the Rouae Committee on the
Judiciary, indicated the preeence of political
and other corrupt influenele. Sa Report
of the Antitruat Subcommittee of the
Rouae Committee on the Judiciary on the
Conaent Decree Procram of the Depart..
ment of Jutiee, 86th Coq., tat SeA., Jan­
uary 30, 1969 (Committee Print).'

requests for iDdIYIduaI waiYen of the Uae of
~ rellricdou prior to Court aetioa there­
oa be traDlferred from the Depu1meat of Jus­
tice to the Federal Commuak:adoIII CommiJ.
sioll. 1"bIa modoD bu IiDce bleD witbdrawn.
aDd it wiD thenfore DOt tJe decided or d1Icu.ued
bereiD.

7. Prior to till 1914 diwldtun, the wms "Bell
System'"'" ·AT. r ill the maUl u.ted
~. To coafuIioa with the
preIeIlt tnlaceMd AT • T, the Court will hereia
paerally refer to the predlWItltun compaay as
the Bell S,....

L For a decipdoa oflOIDe 01 the circumstanc·
es surrouadIaI the Depmmeatl about face that
led to the 1956 seuJemeat. .. AT et To 552
F.supp. at 135-31. Tbe Deputmeat of 1ustice's
cbanp of poGtIoD remltiq in that settlement
was partially rapoDIible for the ea.ac:tmenl of



ut. WbeD the Bell s,... lDODOPob bid fall
coatraI. it to IIll Ita tIIIlpbDIIII to ..
sumen, 01' to ..,.. ... to ..u tbem,
pnferriDc to dIaqa ,... la die ........
bood 01 .7,. IDGIlIdI or ...... far • totalla,
.y thirty yeIU'I, 01 OWl' S2.000. TodaJ••
pboae iDIIruIDeDII call be purchued fa reW1
... ewrywben fer AS-30 .. up. Ifta If
new iDItrumalt8 wen purcbaed from dille to
am.. the rocaJ COlt wouW Id1I be fa below the
'mendln, l"eIl&U fe-.

u.s. Y. WESTERN .... .,,. co ~c
Ct....73 • - ---.;. •• u.... • 601.-- us <D.a.c. \W7)

telephone inatrumenta is down dramatieal- tact that there ia no level 1&' fi ld
ly.m More ~portant1y, competition baa when one of the~tah::':~
brought about lDDovationa in telephone fea- sailable franchile on the ioal \ina that no
turea on a scale and variety unknown be- one else may touch without ita permiaaion.

fore di.ves~ture.- While co~p~ta about By direc:tion of the decree itaelf, the re­
~at divestlture and the enswng mconven- strictions placed on the Regional Compa-
lences have by no means ceased, an under-. be ed I if th

di . be' . tha th mea may remov on y eM compa-
stan ng IS gmnmg to emerge t ese . d trate that 14th. b tan
temporary dislocations are a necessary ~ea ern~D;S. ere 11 no su I . -
price for what the newly competitive mar- tial PONlbility that they could use thell
ketplace can achieve. monopoly powers to impede competition in

. . the markets they seek to enter." The de-
It 18 the. attempted de8~ction of that cree rests on the premise that the incentive

careful design that the motions now before and the ability to act anticompetitively ex.
~e Court are all about. Almoat befo~ the isted in 1984 when that decree was entered,
ink was. dry on the decree, the ReIlO~ and the question before the Court there­
Com~ea began to seek the removal of ttl tore is only whether eventl in the three
restrietio~. These efforts bave had some yean lince then have chanred that situa­
8Ucceu, m that they have teDded to cause UO· all 'C'a__ ..:_" .10__ "",- f chan
the public to forpt that these companies, Do. ~llwauY~ VJ..- 0 ges
when stiJ) part of the BeD System, partici- are claimed to have occurred.
pated widely in anticompetitive aetivitiea, First, it it arped that the local monopoly
and that, were they to be freed of the bott1eneeb have been either wiped out or
reetrictiona, they could be apeeted to ~ aubetalltiall)' eroded. However, by the
SUD1e uticompetitite pncticee in .hort or- findine of the Departmellt of Juatice'. OW11

der, to the detrimeDt of both competiton expert, th.. bottlenecka are .tiD 10 perva­
and eonaumen. Rqional Compuy claima live that oDlJ ODe m 0... milUOIl telephone
of wiahine only to participate with othen uaen ia able to bypua~ to communi­
in 10111 cUatance aDd other Nltricted buai- cate with hia ultimate cuatomen 011 his
neua 011 a level pJaJiDe fteJd oblcu.n the OWD; the mnainme 999,999 UMrI remain

ill the moaopoUldc coatI'OI 01 die RaPoaal ben; teI",- _ repaa the 11II number
Compuli_ wtddl. u DOled at ppo 581-12,.,. called UDUl it is DO ...... bu8r. c:eUuJar pho1lel
"., wen able iDidaUJ to raiIe t"- rata How- for~ IIId -IIACJ \III; cordi..
eYer. U • COIIIIqUIDCI of pubIfc IDd pboaa;~ tbI& call be iDIa'ucted by
I"II'd'fClIYaw_ IDd __ local nIM voice (..... iJl aD autoIDObIJe) to call • certain
role oaly IIJPdy~ till curnaa ,.... lDcIJvtduaL oftlI, or 1SUIIIbIr; ad IDIIl1 otben.
1011I dl_nee r.- "'DIbIuecI tbIIr ' PanlW witb die cr.v.Iap.. of equipmeIl1
decliDe. 1Ddeed. ........., com"'" dIM provfdII w:crrli'amtJ' to tIM tel-
turaed local r-. bier••• recau-s la die ftnI pboae ~. .. beIaI produced aDd
half of 1917 1DIo ....~ tcMI!0'" 192.6 IDIl'bcecl tbM. III • -. ..._ III tIM o,poo
mjllkm. O".a:Mcw......... A..- 24. lite cIInc:doII: _ 01 tbIm dtIpIay tIM c:aJJer's
1987. 1& 30. number befan the nceiwr bII beID lifted; oth­

en provide • cUlIlDet:M riIII wbIIl • call is
receMld &om • IIUIDbIr pnvIouIIy deetpated
u worthy of prioriIJ CONHIndoa; IdII otben
automadcallJ block caiJs froal pa'IOIII with
whom the pboae'. .. acM wiab to
speak. For die ftn& tbIIe till IJweDtioD of
the te1ephoDe. m- IN NCUl'IIiaI c0n-
trol to till u.rum.at. fram every sa1a-
ma. unweIoocDe reIadw. 01' ftWD cnckpot who
may deciet. to call 1& ., baur of &be day or
niIbt-

It it IUI"eIJ DOC •~ dlIat tbae fa­
tureI, aDd IUIIJ ...... ..". bIoome available
since the Bell moaapoIJ 'NIl eaded by divesti·
ture and compecitioa bepD to reip ill the tele­
commUDicadoal marketplace.
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9. Monopolies $=D24<lS) . . . . 13. Monopolies $=D24(1S)

Record in proceeding on motions to Congressionally declared goal of uni-
remove line of business restrictions on re- venal telephone service could be legit­
gional telephone companies, contained in imately taken into consideration in deter-­
antitrust consent decree, did not warrant mining whether to maintain line of busi­
removing restriction prohibiting regional ness restrictions on regional telephone com­
telephone companies from manufacturing panies pursuant to antitrust consent de­
or providing telecommunications products cree. Communications Act of 1934, § 1, 47
or manufacturing consumer premises U.S.C.A. § 151.
equipment. 14. Monopolies "24(115)

10. Monopolies "12(1.3) Consideration of policies embodied in
Under antitruat law, serious competi- the First Amendment in promoting diveni­

tive concerns are raised even when relative- ty of sources of information was appropri­
ly small market sharel, for example as low ate in antitruat action in determining

. ht • uld be f whether to maintain line of business re-as seven or elg percen.., wo ore-
cloeed as a result of leveraging of re,wat- strietions in conaent decree, preventing pre;
ed monopolies into a related but unregulat- vilion of information services by regional
ed market. telephone companies. U.S.C.A. Conat.

Amend. 1.

15. ConaUtuUonal Law ....1(.>
Consent decree entered into in anti­

trust cue, prohibitiDg regional telephone
compania from enpg1Dg in information
services buaineu, did not constitute an in­
frinl8ment of the compuia' Fint Amend­
ment rightl. U.S.C.A. Conat.Amend. 1.

tl. MODOpoliel "34(11)
Court in antitrUlt luit could properly

conaider the probable deleterioua effect on
AmerieaD foreip trade of removinIline of
busm.. reltrict:iona on regional telephone
compaujea.

17. MoaopoU. "UOI)
Removal from antitz'Ult consent decree

of restriction on regional telephone compa­
nies partieipatiq in "UDI'8lated buaineuea"
was warranted.

11. MOllopoUes "24(11)
Record, in proceeding on motiona to

remove tine of buaineu reltric:tiona im­
poNd on regional telephone companiea UD­

der antitruat CODMDt cJeeree, did not war­
rant removiDl prohibition on the compa­
nieI' providiDl "information senicel," de­
lpite contention, inter alia, thai pvern­
met rep1ationa would .ut&e to curb die­
crimination apiDat putative competiton,
but 10 much of the .-triction would be
lifted u would enable the rePuJ compa­
nieI to acquire and operate the iDtrutrue­
tun necellUJ for tzaDlmiItion of'~
ta" information ..me. pnerated by oth­
en, without authority to market content­
baled information MrriceI, and in connec­
tion therewith, com..... coaJd offer
"White Papa" but not "Yellow p...."
direetorJ ..me. in e1ectroDic form. Com­
mUDicationa Act of 1984, f 204(a), 47 U.S.
CA I 204(a).

12. 1IoDopou. .-st(11)
In eDloreement of antit:rut Ian

throqb maiDtainiDl line of buaiDeu re­
Itrictiona on regional telephone companies
punuant to coDHnt deeree, conaUD1er p~
tec:tion, includinl protectioD apinIt unrea­
lOWly high rates, wu an appropriate con­
cern and not CODtI'adictory of antitrust
priDeip1el. ClaytoD Act, f &(b)(2), 16 U.S.
CA I 16(b)(2).
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the beneficial effect of permittinl the Re­
gional <Ampanies hereafter to make deci­
sions with respect to substantial segmenta
of their businesa without day-to-day in­
volvement or supervision by the <Aurt.-

Second. One of the core restrictions of
the decree prohibita the Regional <Ampa­
nies from providing information services.
The Court is retaining that restriction in8o­
far as it involves the generation of informa­
tion content, for the same reuon that it is
retaining the other core reatrictioDS. If the
Regional <Ampaniea had the authority to
sell information in competition with other
providers of these senieee, their control of
the networb euential to the diatribution
of that information would live them the
same ability to dileriminate apiDat com­
petitors u they have with reprd to inter­
excbaDp services and the muufaeture of
teleeommunieatioDa equipment.-

That doea DOt mean, however, that the
public muat be depri,ed of the NYOlutioD­
art chaqea that aN pouible it iDforma­
tioD, inItead of beiDc traDamitted oDl)' by
current methocla,- ean also be made .vail­
able to YUt numben of ecJDa1IJDen iaataD­
taDeoual)' by meaDI of the te1ephoae net­
work. Other utiou-PraDce in p&rtieuJar,
but aJIo JapID ucI Great: BritaiD-have
experimented with n.eh aD iDDofttift \lie

of the telephone 1)'Item, with 101M eouid­
eRble IUeceu. The I'reDch TeletelIJlt8m
-which may for pni8llt purpoHI aerve u
.• rough guide iD tbiI nprd-bu IOIDI

three mBlioD IUbieriben aDd ia ued to
aupplJ to theM IUbIeriben immecUate Ie­

eeu to about 4,000 iDdepadeat ..mce.
aupplJiq IpeeifIe informatioD 1lpOD reo
quat iD lucb tleldl U hulda, aDd broker­
ap, IboppiD, (an.iJabiIitJ aDd price), travel
(1CheduJeI IDCl NIII'fttioDI), tickIta to eD­
tertaiDment aDd IportiDc ev_tI, employ-

3M. Part IX. .,...
U1. Part v,.,...
Ja £4. '" c:oataedn•• pubUc Ubnry, tbrouP

till maiJI. or '" Idvaace IUbIcriptIoD to ODe of
till ai..... iDfonaadoa IerYiceI.

.. S. Part vn. """..
3& Part VOL .,...
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ment availability, laneuaae inatne:tion
governmental notieel, schedule of meetin~
of usoc:1ationa, reprinta of newpaper and
magazine artieles, and others.

The <Aurt baa concluded that the appar­
ently competing intereata-prevention of
monopolization of information services ver­
SUi broad availability of such services to
the publie--a.n be reconciled by severing
for decree purposes the generation of infor­
mation content (which will remain prohibit­
ed to the Regional Companies) from the
tranamilaion of information services (which
the Relional Compaoiee will be allowed to
provide).-

The Court will aceordingly lift 10 much
of the iDtormation ..mce. rettriction as
preventa the Reaional Companies from con­
.tructiDg and operatiDg • aopbiltitated net­
work infrutNetare" that will make pos­
.ible the traDmiAioD, OD • mauive scale,
of information NnicM oriIiDated by oth­
en, directI1 to the ultimate eouumers.Nl

No one ean !mow wtt:h c.rtaiDty whether
tbia revolutionary ... of traDamittinr
uaetu1, readi1J-avai1able information will
find aec:eptIDce in thiI COUDtI'J to the same
extent u it bu........ But the Court
beJielw that it aboald do what it Ielit­
imatel)' ean to f-. the .fti1ability of
.uch ......

'nle~ made ... continue to
advaDee the objeetit. of the decree u the
Court UDdentoocl tMm ..... il approved
that deene iD 1911, IDd in ita. nJiDp Imee
then: (1) the tltablilhmeDt iD the telecom­
municatiolll iDcluItr1 et eaadit:ioaI of fair
competitioD, freed from of till heavy hand
of monopoly; (2) tile protIetIoD of tbe roaJa
of UDivenal..mce IDd of reuoD&ble rates
for thole who eoakt DOt otherw.. afford
telephone ..me.; IDd (I) the IDe01II'&P
ment of iDDofttioD, to the .... tbat the full

MI. In onIIr ........ tIda bIfanaIdoa ill UM-
ble form. m- C"'ftIU!'W'I will DDt NqUire. u
now. a cocapia PBX to UDICnIIIbIe aDd receive
it. or ewa a fuD.8IdIId COIIIPU* tenDiDal:
they will om, .... !law wIutI Is called •
"dumb terIIdD&l"-e I'IIIdftl7 laa:penme in­
stnameIlt dial cauId be IOId bacb by till Reiton­
al Com...... aDd '" IDON COIlYlDUoaa1 retail­
ers.
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Corp., 656 F.2d 120 (5th Cir.1981). De­
fendant claims plaintiff cannot satisfy the
latter two requirementa because the undis­
puted evidence before the MSPB revealed
that he was not qualified for any of the
seven positions open in OPR, and because
it is undisputed that, of the four individuals
that plaintiff claims were preferentially
transferred out of EPD prior to the RIF,
two were over 40 and two were under 40,
thus demonstrating the absence of age dis­
crimination.

[6] Defendant's contentions are flawed,
however, in at least two reapecta. Firat,
whatever the undiapute<l evide~ before
the MSPB, that evidence hu not been put
before tIUa court. Rather, defense counsel
baa limply attached the OpiDiolLl of the
MSPB to the motion for summary jude­
ment, .. well .. his own \1D8worn declara­
tion, pursuant to 28 U.S.C.' 1746, that the
recitation and aeeount of teltimony given
by witDeueI before the )(sPB let out in
defendant'. motion Uld reply brief ia, to
the heR of coUDlel'. Jmow1edp, accurate
aDd correct. ". eourt'. rmew of plaiD­
tift, claim before the )(SPB, howner, ia
'" ftOlJO. NGbtm.. U"itMI Stat., 668
F.2d 6BT (9th Cir.l9'78). While the eourt
may eonaider the admiuietrative record
when relevant, a put of ,lIm"'N)' judI'
ment hued on the fIctual flnctinp of the
MSPB preaidDl. ot&ial Uld the factuJ
repreeentationa of def... C01UIMl would
effectively deny pJaiDdtf btl riPt to a '"
1IOtJO heariD•• Seccmcl and mon important­
ly, the euence of pJaiDtiff'. ADD claim ia
not that the RIP wu carriecI out ill a
dilcrimiDatorJ fuhioD, but that the nenta
prior to the RIP were improper. For tbJa
I'8UOIl plaiDtitt. claim caDDOt be neatly
analyzed aecordiq to the f1'amework set
out ill WiU.,... .. lhural Moton Corp.;
whether or not plaindtf ... quaJi&d for
any of the seven vaeanciM ill OPR after
the RIP is euentiaDy immaterial to biI
claim that WarreD Bullock tranaferred him

to EPD with the knowledge that that divi­
sion'. days were numbered, and with the
intent and purpoee of retUne rid of him.
It is true that plaintiff hu offered little
evidence other than hie own belief in sup­
port of this claim, but defendant'l repre­
sentations concerning undiaputed testim~

ny before the MSPB do not negate that
claim, or 80 impugn it that this court must
enter summary judgment in favor of de­
fendant.·

Accordingly, for all the foregoing rea­
IOns, it is tbJa 1st day of July, 1987

ORDERED that defeDdant's motion to
diamiA count I of the complaint be and it
hereby is denied; and it is

FURTHER ORDERED that defendant'l
motion for lummary judplent as to count
II ot the complaint be and it hereby is
granted.

'I.

WwrD.N 8L8Cl'BIC COMPANY,
Dfc., ...... o.t......

a.. A. No. 81-1111.

UDitlcl StatII DIIItrict Court,
Dimict of CA»Jambia.

Sept. 10, 1.7.

MotioDa were m.ct aeekin. removal
from antitrut COIIMIlt decree of tiDe of
bUliDel' NatrietioaI impoMd OD regional
te1ephoDe companiM. The Dilt:riet Court,
Harold H. G....., J., held that: (1) under
the decree, rIItrictiou couIcl be removed
only on afflrmative ahowiDI that relional

IIIUIt 10 to trW OD mt. ...... daIm, aDd becaUie
plaiDdff II eadtled to • 1I0IIIO review on hiI
ADEA clalma III ......... court dec1lDes to
Jl'Ut defeDdaDI .'."*7Judcment on the pn>
priety 01 .. traDIfer 01 certain £PI) employees
jUit prior to .. m.


